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ENERGY EMPLOYEES OCCUPATIONAL ILL- 
NESS COMPENSATION PROGRAM; ARE WE 
FULFILLING THE PROMISE WE MADE TO 
THESE COLD WAR VETERANS WHEN WE 
CREATED THIS PROGRAM? (PART V) 


TUESDAY, DECEMBER 5, 2006 

House of Representatives, 

Subcommittee on Immigration, 

Border Security, and Claims, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 4:15 p.m., in Room 
2141, Rayburn House Office Building, the Honorable John 
Hostettler (Chairman of the Subcommittee) presiding. 

Mr. Hostettler. The Subcommittee will come to order. 

This is the fifth and final hearing in a series of hearings before 
the Subcommittee in this Congress on the implementation of the 
Energy Employees Occupational Illness Compensation Program 
Act. The overarching purpose of these hearings has been to make 
sure the Government is fulfilling the promises made to these work- 
ers who sacrificed so much for their country during the Cold War. 
This program was created to help them, not as some science experi- 
ment to provide unlimited employment for Government contractors 
and certainly not to set these workers up to be deceived and mini- 
mized by the Government yet again. 

Because DOE and its contractors often did not properly monitor 
workers’ exposures to radiation and other toxins and, often, records 
of worker exposures no longer exist, EEOICPA provided that HHS 
could designate such workers as members of the, “Special Exposure 
Cohort,” or SEC. Under a designated SEC, benefits are paid to 
workers who received on-the-job radiation exposure for a period of 
time and who have been diagnosed with one of 22 radiosensitive 
cancers. 

When this law was enacted in 2000, Congress did not know how 
many new groups of workers might be designated as belonging in 
a Special Exposure Cohort, but from hearings in this Committee 
we knew that there was limited radiation monitoring data and non- 
existent health physics programs in the earliest years, and this 
would make it almost impossible to accurately reconstruct dose for 
many claimants. 

Without the ability to add workers to the Special Exposure Co- 
hort, many would face an insurmountable burden of proof when it 
was the Government who placed them in harm’s way, frequently 
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misled them about the hazards they were facing, and failed to 
properly monitor their exposures. 

It seems prudent to revisit some of the historical evidence of the 
Government’s knowledge of what these workers were being sub- 
jected to and the intentional decision to keep that knowledge a se- 
cret. 

At Mallinckrodt, a 1951 Atomic Energy Commission memo as- 
sessed that their potential liability as a result of workers receiving 
radiation exposure for several years had been considerably more 
than any group for which data are available. The memo concedes, 
“the possibility of tumor development among Mallinckrodt employ- 
ees must be recognized,” but the workers were never told. 

There are several examples from a formerly secret memo by the 
Atomic Energy Commission entitled Health Hazards in New York 
Operations Eacilities Producing and Processing Uranium, April 1, 
1949, that shed light on the amount of exposure workers received. 

At Harshaw Chemical in Cleveland, Ohio, the AEG memo 
showed 33 of 88 employees were exposed to uranium dust con- 
centrations of 140 to 370 times the so-called preferred level, and 
many employees had 2 to 4 years of exposure at these levels. 

At Electromet in Niagara Ealls, New York, the AEG found that 
most of the process workers were exposed to uranium dust at five 
times the so-called preferred level, and the bomb loaders were ex- 
posed to 600 times the preferred level in 1948. 

At the Simonds Saw and Steel Plant in Lockport, New York, 
AEG wrote that, “In order to satisfy Hanford’s urgent need for 
rolled metal, which is uranium, it was necessary to begin oper- 
ations before suitable controls could be installed.” As a result, em- 
ployees were exposed to a daily average of 155 times the preferred 
levels of uranium. 

An AEG memo acknowledged that with the exception of one facil- 
ity, “No effort has been made to explain the nature of the special 
problems which exist.” AEG wrote that employees were, “trans- 
ferred from department to department and no record made of the 
fact.” 

“It will therefore be impossible without relying on the memory of 
the individual employees and their foreman to reconstruct the dust 
exposure records of many present employees.” 

The AEG noted that due to the health hazards to workers, “The 
decision must therefore be made to provide satisfactory operating 
conditions despite existing operations pressures. If this is not done, 
it will be necessary to classify at least some of the operations with- 
in these plants as being extra-hazardous in nature. This, of course, 
means concomitant complications such as difficulties in securing in- 
dividuals for the job if full recognition is given to the extra-haz- 
ardous nature and insurance difficulties.” 

These are just a few examples of the history that guided the deci- 
sion to provide relief for the workers through the Special Exposure 
Cohort petition process. 

While progress has been made regarding claims processed at 
DOD, several-thousand dose reconstructions are not completed at 
NIOSH more than 6 years after enactment. Advisory board mem- 
bers have been removed and added with no rhyme or reason, leav- 
ing the board imbalanced. 
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The Administration has not acted on repeated requests by this 
Committee, as well as many Members of Congress to rectify this 
imbalance. Although 0MB has indicated that the 0MB passback 
does not reflect Administration policy, DOL’s involvement in selec- 
tively culling compensable claims to second-guess NIOSH, constant 
internal criticism of the Advisory Board and the audit contractor, 
brainstorming on ways to limit the scope of SECs, and significant 
involvement in SEC rulemakings raises questions, now being eval- 
uated by the GAO, on whether DOL has exceeded its authority and 
is involved in issues the law reserves for NIOSH and the Advisory 
Board. 

A number of pressing concerns with Subtitle E of the program, 
the portion of the program that provides wage replacement and/or 
impairment benefits to workers for their illness from exposure to 
toxic substances at DOE facilities, have yet to be scrutinized by the 
Committee. 

DOL testimony at our March 1, 2006, hearing about the DOL’s 
role in the development of the 0MB passback included a statement 
that “Cost containment is not part of any strategy or involvement 
that the Department of Labor has had in this process.” Yet over- 
sight by this Subcommittee has found e-mails and memos dis- 
cussing controlling approvals of SEC petitions by: 

One, having 0MB review each petition with DOL input prior to 
final approval, a role specifically tasked to HHS; 

Two, refreshing the members of the Advisory Board to correct 
what is framed as an excessively claimant-favorable board; 

Three, selecting certain claims for cancers deemed compensable 
by NIOSH and then dissecting the NIOSH radiation dose estimate 
looking to show NIOSH error and justify an argument to reduce 
compensable claims; 

Eour, ways to reduce the number of workers included in SEC 
classes; 

Eive, working on NIOSH rulemakings to reduce the list of 22 
SEC-covered cancers and finding legalistic interpretations to re- 
duce the number to as few as one type of cancer; 

Six, developing contingency plans to seek advice from the Justice 
Department that would relieve DOL of the obligation to pay bene- 
fits to certain Special Exposure Cohorts if DOL disagreed with the 
rationale for approving that SEC; and 

Seven, bringing in other entities to challenge NIOSH rec- 
ommendations for SECs. 

We hope DOL will shed light on the discrepancy between pre- 
vious testimony to this Committee in March and the document spe- 
cifically viewed by the Committee that any rational person would 
perceive to be a benefits containment agenda through March of 
2006. 

Although DOL has produced about a dozen binders of materials 
to the Committee, we note that another eight binders could only be 
reviewed in the DOL’s offices and copies could not be made. Al- 
though four trips have been made to DOL, this inconvenience has 
hampered the necessary Committee oversight over the program. 

Many documents reflect a DOL attitude that SECs are not 
soundly based and that HHS and the Advisory Board can’t be 
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counted on to fight off claims regarding shoddy radiation moni- 
toring data. 

A February 2005 memo to the Secretary of Labor states, “HHS 
has acquiesced to claimant, Advisory Board, and political pressure.” 
An August 2005 memo accuses NIOSH of “capitulation,” and then 
states with respect to efforts to cut back the number of cancers 
under the HHS SEC rule, “NIOSH is taking a tremendous amount 
of heat on this issue and indications are they are looking for ways 
to crumble.” 

A February 2005 statement shows disdain for the Advisory 
Board, complaining, “Thoughtful deliberation by the board, not 
something toward which they’ve shown a tendency anyway, will be 
extremely limited under these conditions.” 

While publicly professing no interest in the outcome of SEC rec- 
ommendations on Mallincfaodt facility to Senator Kit Bond and the 
Advisory Board, the internal DOL comments state, “The final vote 
is now projected for the board’s next meeting in early July. It may 
be that at least two current members of the board will be replaced 
by new appointees by then, which could significantly change the 
dynamic of the board.” Such a change is critical since the board 
and its contractors seem bent on demanding that NIOSH’s proc- 
esses be far more perfect than is possible, failing which SECs 
would be demanded everywhere. 

When briefing the top officials at DOL, staff suggested inflated 
cost estimates for new SEC designations. For example, they stated, 
“The 10-year added cost for the Iowa SEC alone has been projected 
at $1 billion.” The expenditures for the Iowa SEC have been about 
$49 million as of November 12, 2006. This is 5 percent of the DOL 
staff cost estimate. This cost is unlikely to grow much more be- 
cause there has already been intensive claimant outreach, and new 
claim filings have dropped off significantly. 

With respect to Mallinckrodt, DOL staff wrote, “The 10-year 
added cost for a Mallinckrodt SEC was about $500 million.” How- 
ever, the cost is $17.7 million or about 3.4 percent of the amount 
projected. 

Mr. Hallmark maintains this alarmist tone in memos to the Sec- 
retary where he states, “The stability of the current Part B pro- 
gram is at risk.” 

DOL has dismissed the concerns about their actions as no longer 
relevant since DOL has ceased and desisted from implementing the 
passback in May 2006. If this is the case, the Committee will need 
to review additional documents. The culture of disdain toward 
claimants and NIOSH appears to be so embedded in DOL that it 
will be important to take a hard look at what has transpired since 
the 0MB passback first saw the light of day in order to confirm 
DOL’s declaration. 

We will need to look at the DOL’s internal communications since 
our February 2006 request. As such, I will be working with the 
Ranking Member after the close of this hearing to send a letter to 
both DOL and NIOSH, seeking to update the request previously 
made to the two agencies and to reiterate the need to produce the 
documents which have been withheld. 

We will hear from DOL, NIOSH and GAO today. We had invited 
the DOL ombudsman; however, we have been advised that this po- 
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sition is vacant and has been vacant since the beginning of Octo- 
ber. We are disappointed that none of the staff from that office will 
be made available today because the reports to Congress and the 
recommendations they can offer are important in formulating re- 
form legislation. 

We want these hearings and a detailed record left behind to cre- 
ate a road map for the 110th Congress to follow up on areas that 
need further inquiry and to enact reforms. To the bean counters, 
I would remind you that these aren’t normal beans that you are 
counting. These funds are a small acknowledgment of the sacrifice 
of workers whose lives were put at risk to make this country safe 
enough for us to sit in our office counting beans. Show some re- 
spect and gratitude is my request. 

To the workers I say a heartfelt thank you; thank you for your 
service to our Nation. There are many of us who do appreciate your 
and your families’ contribution to our world and want to do right 
by you. I would like to think that this Committee’s hearings and 
oversight efforts have contributed to that goal, and I consider it a 
privilege to have led that effort in this Congress. I only wish more 
of the problems of the program could have been solved conclusively. 

Finally, I want you to know that I have confidence that there are 
many people in this Government and this country who will con- 
tinue to fight for you to get the respect and care you deserve for 
all you have done for us. 

At this time, I recognize the gentlelady from Texas, the Ranking 
Member, for purposes of an opening statement. 

Ms. Jackson Lee. Let me thank the Chairman very much and 
let me acknowledge the leadership that the Chairman has given to 
this issue. He certainly has created an important road map for the 
noth Congress, but more importantly he has created a super- 
highway of compassion and concern for those who have been left 
alongside the roadway that have given of themselves as great pa- 
triots representing their different regions across America. 

This legislation and this concern is not focused on one region or 
another; it is really a question of people and the contributions peo- 
ple are willing to give on behalf of their beloved country, America. 
The Chairman has eloquently acknowledged that our task is to 
help those individuals. 

And, Mr. Chairman, I would like to personally thank you and ac- 
knowledge — I believe, unless you call for a series of hearings over 
the next 48 hours, this may be, in fact, your last hearing as the 
Chairman of this Subcommittee. As the Ranking Member, I want 
to particularly place in the record my appreciation for the moments 
of our agreement, and certainly moments that we have disagreed 
but we have not been disagreeable. You have led this Committee 
with distinguished service, and I know that I speak for all of my 
colleagues who are represented by both sides of the aisle with a 
heartfelt thank you. 

In particular, let me acknowledge that we hope that we will have 
a bill on the floor that you have been carefully guiding, J1 visas, 
which may sound like a small minor point, but thousands of rural 
communities are waiting upon doctors that they do not have that 
may be provided assistance by the J1 visa. I thank you for working 
with me and for our working together on that. 



6 


As well, we have worked, certainly, on this legislation dealing 
with occupational illness compensation, and you have been detailed 
and thorough in the, I think, broken system of Government that 
has failed to respond to the needs of these individuals. 

Let me also say that though immigration has been a challenge, 
we have worked together on anti-alien smuggling legislation; our 
concern about securing the border is, I think, the same. 

So again might I add for the record a heartfelt appreciation for 
the service that you have given to the Judiciary Committee, to the 
Subcommittee on Immigration and other Committees that you have 
served, and certainly, most importantly, to the Nation. Thank you, 
Mr. Chairman. 

Let me indicate as I have always said at hearings like this that 
we hope that our work will generate solutions, and I hope the dis- 
tinguished witnesses who are here today will find a way to either 
facilitate the solution or take messages back to their various agen- 
cies. And let us be different than what we are perceived, and that 
is bureaucrats, obstructionists sometimes, and uncaring of the 
needs of those whom we impact. 

I believe we can find a solution, as the Chairman has indicated, 
and it is long overdue. The last hearing, we had the daughter of 
one of the victims, since passed; and to hear stories of the lack of 
resources, compensation, and to understand how this could have 
happened to their loved one really pulls at your heartstrings. 

The good news is, this can be fixed, and we should fix it. This 
is the fifth in a series of hearings on Subtitle B of the Energy Em- 
ployees Occupational Illness Compensation Act, and Subtitle B cov- 
ers occupational illness associated with making nuclear weapons. 
Workers who have contracted one of those illnesses may be eligible 
for a lump sum payment of $150,000 and prospective medical bene- 
fits. 

Let me insert into the record, as well, just the occurrence in the 
past 2 weeks of the loss of the Russian spy. The determination, 
though not final, is the obvious ingestion of some sort of nuclear 
product. I only cite that example so that it relates to your concept 
of how devastating contact with nuclear material can be to a 
human being. Obviously, it is suggested that this was ingested and 
this individual was poisoned, but the time of his demise was quick 
and it was vicious. 

And so we might just associate what some of these victims, who 
have had exposure working for their nation on nuclear weapons, 
might have been impacted by — the minimal impact that you can 
imagine of this exposure, to be ill and not have the ability to be 
compensated. 

In processing radiation-related cancer claims the National Insti- 
tute for Occupational Safety and Health is required to estimate a 
worker’s exposure to radiation. If this is not feasible, but it is clear 
that the health of workers may have been endangered by radiation 
exposure, the workers can petition to be designated as members of 
a Special Exposure Cohort, which establishes an unrebuttable pre- 
sumption that certain cancers are work-related. 

In an internal passback memorandum from the Office of Manage- 
ment and Budget to the Department of Labor, 0MB states that the 
Administration will convene a White House-led interagency work 
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group to develop options for administrative procedures to contain 
the growth in the costs of the compensation program. That was the 
first mistake and the first wrong direction, and it should he cor- 
rected and it should he pulled back. It was a passback memo- 
randum; it should have a pullback memorandum. We should begin 
to formulate how we provide compensation to these victims. 

The series of five hearings addresses concerns about the cost con- 
tainment measures recommended in the passback memorandum 
because it cites particularly that we are concerned about costs over 
the lives and health conditions of the victims. That is wrong; we 
need a pullback memorandum. 

Government witnesses have testified that cost containment is not 
a factor in deciding which claims to pay, and they have said that 
the recommendations in the passback memorandum have not been 
implemented. The Administration may not be implementing the 
specific recommendations in the passback, but that does not mean 
that no efforts are being made to contain the cost of the program. 
And the Chairman has detailed the ups and downs this Committee 
has had in trying to secure information and trying to be responsive 
and being able to really move this solution forward. 

The hesitancy of the agencies, frankly, has inhibited us from get- 
ting legislation to the floor, which means that we are now going to 
have to work into the 110th Congress, which I hope will move 
quickly on this issue. 

At the previous hearing on November 15, 2006, Richard Miller, 
a senior policy analyst for the Government Accountability Project, 
testified that DOL is employing cost containment measures in spite 
of their representations. For instance, DOL has criticized the de- 
tails in most of the proposed SEC designations in what he believes 
to be an effort to reduce benefits, and it has changed the regula- 
tions governing SEC petitions to make it more difficult to qualify. 

Dr. John Mauro, the project manager for S. Cohen & Associates, 
testified at the same hearing that the Administration recently 
made it more difficult for SC&A to access data and records when 
it reviews a recommendation from NIOSH to deny an SEC applica- 
tion. This makes it more difficult to evaluate the records which are 
the basis for the denial recommendations. 

Cost containment is not the only problem that has come to our 
attention at these hearings. Another witness at the previous hear- 
ing, Kathy Bates, described the difficulties her family has had in 
trying to obtain compensation for the death of her father from can- 
cer caused by work site radiation exposure. The initial claim was 
rejected on the basis of radiation exposure records that did not per- 
tain to her father. 

Ms. Bates brought this to the attention of the office processing 
the claim and received assurances that the Social Security card 
number would be corrected. Nevertheless, when a new decision was 
rendered, it denied the claim again, using the same incorrect Social 
Security number to identify her father’s records. 

This is not befitting of America. This is not only an embarrass- 
ment, but it really undermines families and certainly continues to 
disregard the service of these patriots as they worked throughout 
the years. Ms. Bates concluded that quality control measures are 
needed for the process of evaluating claims, and I agree. 



8 


So this is not a question of cost containment; this really is a 
question of getting the joh right, fixing the process, giving the right 
Social Security number, and responding to the needs of victims. 

I have introduced a bill to address the cost containment issue, 
the Energy Employees Occupational Illness Compensation Program 
Improvement Act of 2006, H.R. 5840. Among other things, it would 
shift the authority from making Advisory Board appointments to 
the Congress, require the HHS Secretary to abide by the rec- 
ommendations of the Advisory Board unless there is a clear error. 
It would establish enforceable conflict-of-interest requirements with 
respect to NIOSH’s dose reconstruction contractors. It also would 
eliminate unfairness by making benefits available to some subcon- 
tractor employees who worked in atomic weapons employer facili- 
ties, but presently are not covered by the act. 

These workers made a commitment to our country, to their be- 
loved America, when the country needed them most. Now, some 
very many years later, it is our turn to help them in their time of 
need, to help their families in their time of need and to make good 
on what patriotism is all about, a love of one’s country; and the 
country, of course, upholding its duty and commitment to her peo- 
ple. 

I yield back. 

Mr. Hostettler. I thank the gentlelady. And I thank you for 
your kind comments and thank you for your work over the last 4 
years and look forward to your progress in the upcoming Congress. 

I’d now like to introduce members of our panel. Shelby Hallmark 
has served as the Director for the Office of Workers’ Compensation 
Programs, or OWCP, for the Department of Labor since June 18, 

2001. He had previously served as Acting Director and Deputy Di- 
rector for OWCP. Mr. Hallmark has served in various positions at 
the Department of Labor since 1980, beginning his career in the 
Employment Standards Administration. 

He holds a B.A. in history and philosophy from the University 
of Texas at Austin and received an M.A. from that university’s In- 
stitute for Latin America Studies. 

John Howard is the Director of the National Institute for Occu- 
pational Safety and Health at the Department of Health and 
Human Services. Prior to his appointment as Director, Dr. Howard 
served as Chief of the Division of Occupational Safety and Health 
in the California Department of Industrial Relations from 1991 to 

2002. 

Dr. Howard received his Doctor of Medicine from Loyola Univer- 
sity of Chicago in 1974, his Master of Public Health from the Har- 
vard School of Public Health in 1982, his Doctor of Law from the 
University of California at Los Angeles in 1986, and his Master of 
Law in Administrative Law from the George Washington Univer- 
sity in Washington, DC, in 1987. 

Daniel Bertoni is Acting Director for worker protection issues in 
the United States Government Accountability Office’s Education, 
Workforce and Income Security team, or EWIS. Mr. Bertoni began 
his career with GAO in 1989 as an analyst in the New York region 
and is currently assigned to GAO’s Washington, DC, headquarters. 
Over the course of his career, Mr. Bertoni has led numerous man- 
agement, operational and program integrity reviews at the Depart- 



9 


ment of Labor, Social Security Administration and the Internal 
Revenue Service. Mr. Bertoni holds a Master’s degree in political 
science from the Rockefeller School of Public Affairs and Policy in 
Albany, New York. 

Gentleman, if you would please stand and raise your right hand 
and take the oath. 

[Witnesses sworn.] 

Mr. Hostettler. Let the record reflect that each witness re- 
sponded in the affirmative. 

Gentlemen, you will see — and you’re all. I’m sure, well aware 
of — the lighting system that we have here. Without objection, your 
opening statements, written statements, will be made a part of the 
record; and we ask that you keep as close to the 5 minutes as pos- 
sible in order for Members to ask questions. 

Mr. Hallmark, you will please begin. You’re recognized for 5 min- 
utes. 

TESTIMONY OF SHELBY HALLMARK, DIRECTOR FOR THE OF- 
FICE OF WORKERS’ COMPENSATION PROGRAMS, U.S. DE- 
PARTMENT OF LABOR 

Mr. Hallmark. Thank you, Mr. Chairman. I’m pleased to appear 
today to discuss the Department of Labor’s efforts to implements 
EEOICPA. 

The veterans of the Cold War have been waiting for a long time, 
and we’re proud of our ability to get both Part B and the new Part 
E of this act up and running quickly. DOL staff are dedicated to 
adjudicating claims and providing benefits in a prompt, fair and 
consistent way and in accord with the law as enacted by Congress. 
We have set challenging performance goals and consistently ex- 
ceeded them, and we’re driving hard to finish resolving all the 
backlogged cases. 

The results demonstrate that the promise of the statute is being 
kept. In 5 years we’ve issued $2.4 billion to 22,000 beneficiaries. 
Nearly 75 percent of all cases have received at least one final deci- 
sion from DOL. Less than 6,000 cases remain in the NIOSH dose 
reconstruction queue, and that dose reconstruction process has re- 
sulted in nearly $550 million in benefits so far. 

Under Part E, we’ve issued an initial decision on 80 percent of 
the 2,500 cases DOL inherited from the Department of Energy, and 
nearly $520 million has already been awarded under that part. 

These statistics show that the EEOICPA program is working. We 
haven’t yet reached steady state and benefit outlays are still grow- 
ing as we work through the remaining backlogs. The program as 
a whole is moving forward, but those who haven’t yet received a 
final decision or who have had difficulties with the program may 
still be disappointed. 

We’ve adopted numerous strategies to help claimants navigate 
this complex program. These range from extensive public outreach 
efforts to one-on-one assistance from our resource centers and our 
district offices. 

Our staff directly gather employment, exposure and medical evi- 
dence on virtually every claim, greatly easing the burden on claim- 
ants. Eor Part E, we’re building extensive site exposure matrices 
which we match against medical data sets to link those exposures 
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to specific medical conditions. These DOL-provided evidentiary 
tools won’t prove eligibility in every case, but they help in a very 
large majority of them. 

Mr. Chairman, previous testimony before this Subcommittee al- 
leged DOL is anticlaimant and has carried out a covert cost con- 
tainment effort. These charges are simply not true. They arose 
from options in a now disavowed internal 0MB memo. 0MB has 
testified before this Subcommittee that the Administration is not 
pursuing those options, and we are not pursuing them nor are we 
attempting to usurp NIOSH’s role. 

As the lead agency in the administration of the EEOICPA, we’re 
responsible for issuing fair, equitable decisions to claimants. This 
requires close coordination and scrutiny of the activities of other 
agencies, including NIOSH. Our goal in reviewing NIOSH inputs 
is to ensure that the final decisions based on them are accurate 
and consistent and can be sustained in court if challenged. 

We’ve returned nearly 2,000 dose reconstructions to NIOSH over 
the past 3 years for rework, but 88 percent of those cases otherwise 
would have been denied. We were nearly always giving the claim- 
ant a second chance, certainly not an anticlaimant status. 

Neither have we conducted a covert cost-cutting campaign re- 
garding the Special Exposure Cohort. Starting in 2005, I publicly 
urged the Advisory Board to ensure that the rationale for each new 
SEC class it considers comports with the statute, is clearly ex- 
plained, and is capable of consistent application. 

I also noted that SEC class declarations have negative impacts 
on some claimants whose cancers are not on the list that conveys 
presumptive eligibility. These concerns are and continue to be 
about equity, not about cost. 

DOL also works with NIOSH to ensure that the definition of 
each class is clear and can be reasonably interpreted for adjudica- 
tion purposes to avoid unintended outcomes and expedite the adju- 
dication of these cases. We have a fiduciary responsibility to ensure 
that payments are lawful, but our chief concern is that the process 
yields reasonable and defensible outcomes across the entire com- 
plex now and for years to come. That has been and remains our 
focus. 

In summary, the record of our administration of the act is posi- 
tive. Billions of dollars have been awarded, backlogs are rapidly di- 
minishing, approval rates far exceed original projections, and litiga- 
tion remains remarkably low. There’s much to be done. We must 
eliminate the remaining backlogs and we must strengthen our 
overall delivery of services, but on balance, the EEOICPA program 
is unfolding as promised and can be expected to continue to do so. 

I’ll be glad to answer your questions when the time comes. 

Mr. Hostettler. Thank you. 

[The prepared statement of Mr. Hallmark follows:] 

Prepared Statement of Shelby Hallmark 

Mr. Chairman, and Members of the Committee, my name is Shelby Hallmark. I 
am the Director of the Office of Workers’ Compensation Programs (OWCP), a compo- 
nent of the Employment Standards Administration (ESA), Department of Labor 
(DOL). 

I am pleased to appear before the Subcommittee today to discuss our efforts to 
fulfill the promise made to veterans of the cold war with the enactment of the En- 
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ergy Employees Occupational Illness Compensation Program Act (EEOICPA). Since 
the initial implementation of this program, DOL staff have dedicated themselves to 
ensuring that we adjudicate claims and provide benefits to eligible workers and 
their survivors in a manner that is timely, fair, consistent, and according to the Law 
as enacted by Congress. We believe the results demonstrate that the promise of the 
statute is being kept. 

There have been assertions made in previous hearings before this Subcommittee 
that the Department of Labor has been working to curtail the promise of the Act. 
That is not the case, and I will also present evidence that we are, in fact, admin- 
istering the program in the best interest of the workers and survivors for which it 
was intended, and as outlined in the law. 

PROGRAM ACCOMPLISHMENTS 

The EEOICPA has been and continues to be an interdepartmental activity, involv- 
ing the coordinated efforts of the Department of Energy (DOE), Health and Human 
Services (HHS), Department of Justice (DOJ), as well as DOL. As the lead agency 
for EEOICPA, we are proud of the overall progress we’ve made in implementing 
both Parts of the Act. 

The Department of Labor has administered Part B of the program since its incep- 
tion in 2001. In October 2004, Congress chose to entrust DOL with a new facet of 
EEOICPA, Part E, to redress issues with the earlier Part D program. Throughout 
the brief history of the Act, DOL has worked hard to fairly and effectively admin- 
ister these complex programs, according to the requirements of the statute. In doing 
so, we have set challenging performance targets to ensure that workers and their 
families, who have waited for so long, receive prompt and accurate decisions. Al- 
though we have much work still to do, we have consistently exceeded our perform- 
ance goals and will continue to press ahead as quickly as possible until all back- 
logged cases are resolved. 

The EEOICPA program is still new and evolving, but a great deal has been ac- 
complished. Workers who haven’t yet received a final decision, or who are unhappy 
with a decision, may question our success in fulfilling its promise, but a full and 
fair analysis of the program indicates that it is moving forward effectively. 

Since the inception of the program, claims have been filed for EEOICPA benefits 
on behalf of more than 58,000 individual workers. Of those, 43,000, or nearly 75%, 
have received at least one final decision from DOL (individuals can receive multiple 
decisions under Part B and Part E). More than 22,000 individuals have received in 
excess of $2.25 billion in lump sum compensation under Part B, Part E or both, as 
well as $133 million in medical benefits. 

PART B ACCOMPLISHMENTS 

The EEOICPA was initially enacted on October 30, 2000. It established a federal 
payment program (Part B) under which DOE contractor employees and certain 
other employees and their eligible survivors are entitled to receive federal com- 
pensation and medical benefits for radiation-induced cancer, beryllium disease or 
silicosis. Executive Order 13179 of December 7, 2000, assigned primary responsi- 
bility for Part B administration to DOL. DOL’s delegated responsibility included ad- 
dressing issues raised in the claims process regarding dose reconstructions con- 
ducted by the National Institute for Occupational Safety and Health (NIOSH). DOL 
moved swiftly to issue Interim Final Regulations in May 2001, and established a 
fully functioning program on schedule. Secretary of Labor Elaine Chao presented 
the first EEOICPA check on August 9, 2001. 

To date, more than 76% of Part B cases have received a final decision, and pay- 
outs are approaching $1.75 billion. Another 11% of Part B cases are at various 
stages of dose reconstruction with NIOSH. The vast majority of the remaining 7,000 
cases were received during the past year and are moving promptly through the var- 
ious stages of the adjudicatory process. The Division of Energy Employees Occupa- 
tional Illness Compensation (DEEOIC) has met its timeliness goals for processing 
Part B cases every year, and although the time to complete Part B actions has in- 
creased in 2006 due to the addition of the new Part E program, the average time 
to issue initial decisions was 175.2 days, less than the program standard of six 
months. In FY 2006, DEEOIC’s Final Adjudication Branch achieved an 88% rate for 
issuing final Part B decisions within established program standards. Although these 
complex occupational disease claims take time, we are generally pleased with the 
speed of adjudication once dose reconstruction is completed. 

Some have cited the approval rate for Part B cases, which are subject to the dose 
reconstruction process, as evidence that the intent of the statute is not being real- 
ized. To date, approximately 29% of such cases have received a final decision confer- 
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ring benefits, and nearly 5,000 claimants have received over $534 million in benefits 
via this process. To assess these outcomes, one must understand the choices Con- 
gress made in establishing the Part B program’s approach to adjudication of 
radiogenic cancer claims. 

When Congress was considering the legislation that became Part B of EEOICPA, 
it was confronted with a difficult choice concerning how the government should de- 
termine whether a cancer was sufficiently work-related to justify compensation 
under the new compensation program. Decades of experience demonstrated that re- 
quiring medical evidence that an individual cancer was related to radiation expo- 
sure was not a workable solution because of the inability of scientists or doctors to 
determine the specific cause of any particular cancer. Therefore, Congress chose to 
use a statistical epidemiological approach requiring a claimant to establish that a 
worker’s cancer was “at least as likely as not” related to workplace exposure when 
that probability was calculated using a version of statistical tables previously devel- 
oped by the government. Since there was substantial evidence that recordkeeping 
at many covered facilities was less than comprehensive, it was understood by the 
sponsors of the legislation that the process would not be perfect but would be based 
upon estimation and probability. 

In view of previous experience with such statistical tables, the fact that some 
types of cancer have been found not to be significantly radiogenic, and the fact that 
the National Cancer Institute estimates that the incidence of cancer in the general 
population is over 40%, it was clear that many cancers would be found to have less 
than a 50% probability of work-related causation and would thus not lead to a deci- 
sion to compensate the claimant. However, Congress did specify in the legislation 
that a 99 percent confidence interval be used in the calculation. (For each specific 
dose reconstruction there is a range of possible resulting probabilities of causation. 
This means that if only one percent of these possible outcomes are 50 percent or 
more, the claim is awarded benefits.) This provides a very large margin for error 
in favor of claimants. Nevertheless, the DOE initially estimated, based on their 
knowledge of exposures in the complex and epidemiological studies of cancer inci- 
dence, that less than 5% of nuclear weapons workers who incurred cancer would 
reach the 50% probability of causation threshold. 

In practice, the strenuous efforts of NIOSH to be fair to claimants and resolve 
ambiguities in their favor have resulted in the current approval rate of 29% for such 
claims, far in excess of any predictions when the legislation was being considered. 
Those whose claims are denied often feel strongly that the cancers involved were 
caused by work-related exposure to radiation, and one cannot help but sympathize 
with individuals diagnosed with cancer, and with their families. However, DOL 
must make determinations consistent with the requirements of the statute. 

PART E ACCOMPLISHMENTS 

In addition to administering Part B of the Program, DOL has responsibility as 
the lead agency for Part E (which replaced Part D) of the Act. Congress initially 
included a second program in EEOICPA, Part D, which required DOE to establish 
a system by which DOE contractor employees and their eligible survivors could seek 
assistance in obtaining state workers’ compensation benefits. In the Ronald W. 
Reagan National Defense Authorization Act for Fiscal Year 2005, Pub. L. 108-375 
(October 28, 2004), Congress abolished Part D of the EEOICPA, created a new Part 
E in its place, and assigned administration of Part E to DOL. Part E established 
a new system of federal payments for DOE contractor employees and eligible sur- 
vivors of such employees. Part E benefits were also extended to uranium miners, 
millers and ore transporters covered by Section 5 of the Radiation Exposure Com- 
pensation Act (RECA). Congress specified that DOL prescribe Interim Final Regula- 
tions implementing the amendments to EEOICPA with 210 days of enactment. 

When the amendment was passed in October 2004, there were more than 25,000 
cases pending with the old Part D program, many for more than four years, thus 
creating an instant backlog for the new program. Within two months of enactment, 
DOL began providing compensation under the newly established Part E of the 
EEOICPA, using preliminary procedural guidance. Interim final regulations were 
implemented by May 2005, within the deadline established by Congress. Since its 
inception, the DEEOIC has provided more than 4,000 employees or their families 
with Part E compensation payments exceeding half a billion dollars. In addition, 
DOL set specific Part E targets for fiscal year 2005 and fiscal year 2006, to issue 
payments and make initial decisions on backlogged cases. DOL exceeded these goals 
in both years, issuing over 1,500 payments in fiscal year 2005, and issuing initial 
decisions on more than 75% of the backlogged cases by the end of fiscal year 2006. 
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By the end of 2007, the new program will have eliminated the backlog and will be 
current in processing all incoming claims. 

Aside from the cases inherited from Part D, during FY 2006 DOL was able to 
reach initial determinations on new Part E claims within program standards 73% 
of the time, with the average time required being 132 days. 

For greater efficiency, simplicity, and speed, DEEOIC now adjudicates all claims 
for benefits under Parts B and E of the EEOICPA as one EEOICPA claim. Where 
possible, decisions are issued that address both Parts B and E simultaneously. How- 
ever, partial decisions may also be issued in cases where benefits under some provi- 
sions can be awarded but claims under other provisions require further develop- 
ment. Once the backlog of inherited claims has been fully resolved, we will direct 
maximum attention on driving down the time to process each step of these claims, 
while continuing to work to improve the quality of our decisions. We are focused 
on doing ever 3 d;hing we can to speed the processing of claims under this program, 
and to getting compensation and benefits to all eligible injured workers and their 
families. 


DOL CLAIMANT ASSISTANCE AND OUTREACH 

The complexity involved in EEOICPA — the exposures and diseases involved and 
the science required to relate them to one another, the multiple benefits available 
and separate eligibility rules under the two Parts, and the multiple agencies en- 
gaged in delivering the program — as well as the advanced age of many current and 
potential claimants, necessitate extraordinary effort to inform and assist the af- 
fected community. DOL has utilized a wide range of methods to educate the public 
and provide specific assistance in completing forms and navigating through the 
process of submitting evidence and other information. 

DOL has undertaken significant outreach activities in an effort to provide detailed 
information to the employees or survivors who may be eligible for benefits. As a first 
step, DOL established resource centers (now 11 in number) located throughout the 
country, in which knowledgeable staffs work one-on-one with claimants to file ap- 
propriate forms and submit information to DOL relevant to those claims. Informa- 
tion is provided face-to-face and via toll-free telephone service. Resource center 
staffs provide all relevant information at the initial stages of claim submission and 
personally answer any questions that arise. They also participate in numerous com- 
munity events in their jurisdictions to get the word out to various groups that may 
include potential claimants. 

To attract maximum attention to the program, DOL held well-publicized Town 
Hall meetings throughout 2001-2005 in various locations throughout the country 
where there was a significant population of individuals currently or formerly em- 
ployed at covered facilities. DOE and NIOSH also participated in most of these 
meetings, providing information and answering questions about their responsibil- 
ities under the statute. These meetings were well attended by employees, survivors 
and special interest group members. DOL continued to conduct these meetings dur- 
ing 2()06 as new regulations and procedures were developed. 

In addition to educating the public about benefits, DOL has forged key relation- 
ships with various entities that have information that may be pertinent in the suc- 
cessful adjudication of claims. DOL understands the difficulties claimants may have 
in locating employment and exposure records needed to issue fair decisions. As a 
result, DOL has contracted with the Center to Protect Workers Rights (CPWR) to 
track down information about construction workers who may have been exposed at 
DOE sites but whose employment information was not captured in DOE prime con- 
tractor datasets. We also work with the DOE Former Workers Program, and with 
other contractors, to locate appropriate records which are not immediately available 
through DOE. These valuable relationships help relieve the burden on the claimants 
to locate these records. In addition, DOL has developed a site exposure matrix, 
which is a detailed database containing information concerning the types of chemi- 
cals that may be found at a given covered facility. This matrix is utilized by claims 
staff in the district offices to determine toxic exposures. These relationships and 
tools have been significant in reducing the amount and types of information re- 
quired to be submitted by claimants. 

In an effort to further assist claimants in the processing of claims, DOL has con- 
tracted with over 200 physicians throughout the country to provide medical evidence 
for use in issuing decisions related to causation and impairment issues. These dis- 
trict medical consultants work with DOL to review particularly difficult claims, or 
where claimants have no access to physicians able to provide the necessary medical 
evaluations, and to assist DOL staff in issuing accurate and thorough decisions. 
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Each of the four DEEOIC district offices and its Final Adjudication Branch main- 
tain toll-free telephone lines and receive and promptly respond to thousands of in- 
quiries each year. 

These efforts demonstrate DOL’s dedication to reaching out to the public, and to 
alleviating burden on claimants by assisting them in perfecting their claims at all 
stages of the adjudication process. Those who have experienced difficulties in navi- 
gating this complex program may be disappointed that we have not done more, but 
we are working continuously to further improve that assistance, and we urge claim- 
ants and family members who are confused or uncertain about the meaning of pro- 
gram documents or how they should proceed to contact us directly to address those 
concerns. 


DOL COORDINATION WITH OTHER AGENCIES 

Given DOL’s role as lead agency in the administration of the EEOICPA, signifi- 
cant coordination is required with other federal agencies, including NIOSH, DOE, 
and DOJ. NIOSH (a component of HHS) supports the program by conducting radi- 
ation dose reconstruction and handling requests for expansion of the Special Expo- 
sure Cohort (SEC). The DOE and many of its contractors supply employment and 
exposure information. The DOJ coordinates the coverage of certain uranium workers 
also covered under the Radiation Exposure Compensation Act (RECA). We’ve 
worked from the beginning to coordinate all these agencies’ EEOICPA activities so 
that the program functions as it was intended. 

A key element in processing a great number of Part B claims is the NIOSH dose 
reconstruction process. Although NIOSH is responsible for conducting the research 
necessary to provide claimants and DOL with a detailed dose reconstruction report 
estimating work-related radiation exposure, the ultimate responsibility for issuing 
recommended and final decisions rests with DOL, utilizing the NIOSH dose recon- 
struction and other evidence in the file. (See the discussion below on cases returned 
to NIOSH for rework.) NIOSH requests input and claimant signatures on dose re- 
construction documents, but the signature only acknowledges receipt of the docu- 
ment and does not constitute concurrence or objection. DOL’s Final Adjudication 
Branch (FAB) is a claimant’s only opportunity, prior to issuance of the DOL deci- 
sion, to contest a dose reconstruction. Consequently, it is imperative that DOL thor- 
oughly review and understand the dose reconstruction reports provided by NIOSH 
such that we may issue fair and equitable decisions to the claimants. 

ALLEGATIONS THAT ATTRIBUTE COST-CUTTING MOTIVES TO DOL 

In testimony provided at previous hearings before this Subcommittee, it has been 
alleged that DOL has attempted to carry out a covert budget cost containment ef- 
fort. As I testified on March 1, 2006, this is simply not the case. This issue initially 
arose in the context of an Office of Management and Budget (0MB) 2007 budget 
passback document which outlined various options related to the NIOSH SEC and 
dose reconstruction processes. As the Administration has previously testified, it is 
not pursuing any of these options. 

As indicated above, DOL, as lead agency in the administration of the EEOICPA, 
is ultimately responsible for issuing fair and equitable decisions to claimants. This 
requires close coordination and analysis of activities undertaken by other agencies 
involved in the process, including NiOSH. DOL’s only goal in reviewing NIOSH dose 
reconstructions is to ensure that final decisions are accurate, fair and consistent. 

Performance at the DOL and NIOSH technical staff level provides significant in- 
sight into the workings of both agencies on day-to-day program coordination activi- 
ties and DOL’s effort to ensure fairness and uniformity in program decisions, while 
further demonstrating that DOL is in no way attempting to administer EEOICPA 
in a manner that is driven by cost containment. Two areas that are demonstrative 
of program performance are DOL decisions requesting NIOSH reworks of completed 
dose reconstructions, and DOL decisions in addressing claimants’ technical objec- 
tions to NIOSH dose reconstructions. The latter is of utmost importance since the 
only avenue for claimants to object to the NIOSH dose reconstruction procedures is 
through the DOL claims adjudication process. 

REWORKS OF NIOSH DOSE RECONSTRUCTIONS 

As part of the DOL claims process, upon receipt of a dose reconstruction report 
from NIOSH, claims staff reviews the reports for accuracy and consistency prior to 
issuing recommended or final decisions on cases. Sometimes they recognize anoma- 
lies in the reports which require further analysis. For example, a dose reconstruc- 
tion may have been conducted based on an incorrect diagnosis code, or additional 
evidence received after the dose reconstruction was completed by NIOSH may reveal 
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expanded employment, or medical evidence has been submitted revealing that an 
employee had an additional cancer. In these instances, the claims staff either at the 
district office level or at the Final Adjudication Branch must determine whether a 
claim should be returned to NIOSH for a “rework.” The DEEOIC Procedures, 
(EEOICPA Bulletin No. 04-01, issued in 2003) state the following: 

“The DEEOIC Health Physicist serves as the central liaison between NIOSH 
and DOL on all dose reconstruction related issues. All requests for reworks of 
dose reconstruction reports must be forwarded to the DEEOIC Health Physicist 
for review. The DEEOIC Health Physicist will review the request for rework 
and determine whether a rework is required. The DEEOIC Health Physicist 
will contact the claims examiner if additional information is needed to make a 
determination, which may include requesting the case file. If the information 
would change the outcome of the dose reconstruction or affects the accuracy of 
the case, the request for rework will be referred to NIOSH. If the information 
would not change the outcome of the dose reconstruction, the DEEOIC Health 
Physicist will send an e-mail to the claims examiner and the district office 
NIOSH liaison explaining the rationale for not continuing the review of the dose 
reconstruction report. When the claims examiner receives this response, he/she 
must [proceed with the appropriate calculation for adjudication of the claim].” 

Between July 25, 2003 and November 16, 2006, DOL has returned 1,891 cases 
to NIOSH to have the dose reconstruction redone. The vast majority (1,677 or 88 
percent) of these “reworks” have been cases in which the probability of causation 
(PoC) based on the NIOSH dose reconstruction was below 50 percent and thus 
would result in a denial of benefits. In these cases, the issues to be addressed by 
NIOSH would have the potential to increase the dose and thus may result in a PoC 
greater than 50 percent resulting in eligibility for benefits. There were only 224 
cases returned for rework in which the PoC was initially over 50 percent with only 
10 of these returned due to technical issues related to NIOSH’s application of meth- 
odology. These statistics reveal that, if anything, DOL’s analysis of dose reconstruc- 
tion reports leans towards the side of the claimant, generally resulting in the poten- 
tial for a more favorable decision. 


FAB REMANDS 

In addition to reworks, DOL also reviews dose reconstruction reports at the final 
adjudication level if a claimant raises a technical objection to a dose reconstruction, 
or if the Final Adjudication Branch hearing representative identifies a possible 
error. Claimants may either raise these objections in a written statement to the 
hearing representative or through an oral hearing. If a hearing representative re- 
ceives such an objection or otherwise identifies a dose reconstruction issue, the case 
is forwarded to a DEEOIC Health Physicist to determine whether the objection mer- 
its returning the case to NIOSH for revision of the dose reconstruction. 

Statistics regarding the resulting remand orders issued by the Final Adjudication 
Branch (FAB) also demonstrate the absence of any cost-cutting motive in the DOL 
process. From the program’s inception, FAB has issued 3,149 remands of Part B 
cases, of which 70 percent (2,198 cases) were cases in which a recommended deci- 
sion had been issued to deny benefits. Following the remand, the district office re- 
views the case and issues a new recommended decision. Since denials make up 63% 
of all recommended decisions on Part B cases, but 70% of all remands involve de- 
nied cases, FAB remands a higher ratio of denials than approvals. Only 30 percent 
(951 cases) of remanded cases had a recommended decision to approve benefits ini- 
tially, of which only 17 percent were remanded due to issues with a dose reconstruc- 
tion. 


director’s orders to reopen 

Finally, a review of Director’s Orders issued to reopen claims also reveals a care- 
ful attention to, and concern for, claimants’ interests. A Director’s Order is issued 
after a final decision by the FAB when a review of the claim or additional evidence 
reveals that the final decision should be vacated. This can occur based on a claim- 
ant’s request for a reopening, or based on the Director’s review of the claim for any 
reason. For example, information provided in a subsequent dose reconstruction re- 
port for another claimant may indicate that dose was missed for previously decided 
cases, and the Director has reopened such cases so that NIOSH can determine if 
the additional exposures also apply to those cases. DOL’s performance relative to 
Director’s Orders for reopening claims clearly demonstrates that DOL is committed 
to paying benefits when claimants are entitled. Since the inception of EEOICPA, 
548 Director’s Orders have been issued. With a very few exceptions, all Director’s 
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Orders to date have been issued on cases that have been denied by the FAB, 
vacating the decision and returning the case to the district office for further develop- 
ment or acceptance. The only approved cases that have been reopened have occurred 
when an employee dies before receipt of benefits. In these cases, a Director’s Order 
is issued to vacate the final decision and offer the opportunity for an eligible sur- 
vivor to apply for benefits. Additionally, most Director’s Orders (269 cases) were 
issued without the claimant requesting such action, demonstrating the program’s 
commitment of the program to ensure accuracy and deliver all benefits to which 
claimants are entitled. 


SEC CLASS DETERMINATIONS 

The creation of new SEC classes requires close coordination between DOL and 
NIOSH to determine which cases at the site in question have been affected by the 
new class and which continue to require dose reconstruction. Since NIOSH and the 
Advisory Board began discussions about the declaration of new classes, DOL has 
continually worked to ensure that the definitions of the class membership and the 
rationales presented as the basis for the new classes are clear, consistent, and fair. 

Prior testimony before this Subcommittee asserted that DOL opposed SEC classes 
or sought to narrow them out of a purely “budget driven” agenda. Again, as I testi- 
fied in March, this is not the case. Although DOL has a fiduciary responsibility with 
respect to the EEOICPA program, our efforts have been aimed at ensuring consist- 
ency and replicability of SEC declarations across the whole DOE complex and over 
time. Further, we have sought to ensure that SEC class declarations are undertaken 
with full knowledge of their implications — that is, while a class declaration makes 
eligibility presumptive for claimants with one of the listed 22 cancers, those who 
have an unlisted cancer may have their chances for eligibility reduced or expunged 
depending on the basis for the SEC class. In some cases, even those with a listed 
cancer may suffer negative impacts from the declaration. Finally, because each new 
SEC class designation has been unique in its rationale and in its impact on how 
(or iD dose reconstruction can be done for cancers that are not granted presumptive 
coverage, DOL and NIOSH have had to work out unique procedures for each class 
to determine how these cases will be processed. The return of large numbers of SEC 
cases from NIOSH also creates a large, unanticipated workload in DOL’s district of- 
fices, and DEEOIC leadership has had to respond to those challenges by shifting 
caseloads among the four district offices. DOL clearly has an important need to par- 
ticipate in the SEC class declaration process, and our efforts to do so have been, 
and continue to be motivated by, these program imperatives. 

SUMMARY 

In summary, we believe the record of DOL’s administration of EEOICPA dem- 
onstrates that promises made to the cold war veterans with enactment of EEOICPA 
are indeed being kept. Nearly $2.4 billion in monetary and medical benefits have 
been distributed to over 22,000 eligible workers and their survivors. Backlogs of 
cases generated at the inception of Parts B and E have been aggressively addressed 
and are rapidly diminishing: 76% of Part B cases have been decided by DOL, with 
another 11% (under 6,000) are awaiting NIOSH dose reconstruction; more than 75% 
of the old Part D backlog inherited by DOL from DOE has received an initial deter- 
mination under Part E, and the remainder will be processed to that point in 2007. 
Approval rates far exceed those originally projected for the Part B program, and liti- 
gation remains remarkably low. A review of DOL’s administrative handling of cases 
involving dose reconstruction show that in the great majority of cases remanded or 
returned to NIOSH for reconsideration of dose reconstructions, DOL was supporting 
the claimant’s opportunity to achieve a better outcome. 

This is not to say that there is not much left to be done. DOL will continue to 
drive towards backlog elimination, strengthen its processes and procedures, improve 
training for its staff, maintain its ongoing outreach efforts, extend access to informa- 
tion about the program in numerous ways, and continue to provide extensive assist- 
ance to claimants in obtaining critical employment, exposure, and medical evidence 
to support their claims. NIOSH is similarly engaged in clearing out its oldest cases 
and reaching a steady-state situation, and the Department of Energy has redoubled 
its commitment to support both NIOSH and DOL information needs. On balance, 
the EEOICPA program is unfolding as promised, and can be expected to continue 
to do so. 


Mr. Hostettler. Dr. Howard. 
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TESTIMONY OF JOHN HOWARD, M.D., DIRECTOR, NATIONAL 
INSTITUTE FOR OCCUPATIONAL SAFETY AND HEALTH 

Dr. Howard. Thank you, Mr. Chairman. 

My name is John Howard, the Director of NIOSH of the Centers 
for Disease Control and Prevention and the U.S. Department of 
Health and Human Services. I just wanted to give you an update 
on the claims that we’ve completed in our process. 

Of the 22,761 that have been sent to us by DOL, we’ve returned 
16,317, or 72 percent of the claims that we’ve received. Of the first 
5,000 claims, which were the ones that were in the queue the long- 
est, we’ve completed 4,899, or 98 percent of those. We have 4,491 
claims remaining, of which 3,110, or 69 percent, are older than 1 
year. Our goal is to have, by June of 2007, no claim in our system 
more than 1 year old. 

We’ve added 10 classes to the SEC. Three more are going to be 
added as of this Sunday unless Congress takes action otherwise. So 
that’s a total of 13, covering 11 sites and 1,100 claimants. 

We have nine petition-requested classes and four NIOSH-gen- 
erated classes in that group. Three more NIOSH-generated classes 
are being submitted next week at the board’s meeting in 
Naperville, Illinois, along with two petitioner-requested classes, for 
a total of five. 

We have two new resources that are important to claimants that 
I wanted to mention to you today. One is an SEC petition coun- 
selor. I’m pleased to report that Laurie Ishack of our Compensation 
Analysis and Support office in Cincinnati is filling this position; 
and most importantly, we have a petitioner/claimant ombudsman 
position which will come on board shortly, probably tomorrow. I’m 
pleased to report that Ms. Denise Brock will serve as petitioner/ 
claimant ombudsman for NIOSH, under contract, reporting to the 
NIOSH director. 

We have a conflict of interest policy that we’ve been working on 
most of this year, which we finalized in October; and we have a 
NIOSH conflict-of-interest officer for NIOSH and its contractors. 
We’re working toward a mid-December implementation date. 

Since my last testimony in March of this year, the board has 
held 29 working group subcommittee or full Board meetings. The 
point I wanted to mention here is that we have provided verbatim 
transcriptions and detailed minutes of all Board meetings and the 
subcommittee meetings of the working groups and make them 
available to the public through our Web site. 

As Ms. Jackson Lee reported at your last hearing in November, 
a witness raised concerns regarding the data quality of NIOSH 
dose reconstructions. We have contacted that witness to apologize 
for the problems created and I apologized to her myself on the 
record. We’ve conducted conversations and agreed with her on an 
approach to expeditiously correcting the deficiencies in her dose re- 
construction. 

NIOSH has made a lot of progress in carrying out the respon- 
sibilities of the Health and Human Services Department under this 
act, and that is due to the input of all parties, including this Com- 
mittee and its staff. It is only when science receives the kind of 
scrutiny in the public forum that is robust that we can trust its 
conclusions. We look forward to continuing to make progress, with 
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all parties putting their input on the table in a public forum about 
our science. 

Thank you for the opportunity to testify, and I look forward to 
answering your questions. 

Mr. Hostettler. Thank you. 

[The prepared statement of Dr. Howard follows:] 

Prepared Statement of John Howard, M.D. 

Mr. Chairman and Members of the Subcommittee, my name is John Howard and 
I am director of the National Institute for Occupational Safety and Health (NIOSH), 
part of the Centers for Disease Control and Prevention (CDC) within the Depart- 
ment of Health and Human Services (HHS). I am pleased to appear before you 
today to provide testimony on the status of HHS activities under the Energy Em- 
ployees Occupational Illness Compensation Program Act of 2000 (“the Act”). 

The role of HHS in this program is to focus on the science of doing dose recon- 
structions, the related issue of considering and deciding petitions from classes of em- 
ployees wishing to be added to the Special Exposure Cohort (SEC), and provide sup- 
port for the Advisory Board on Radiation and Worker Health (“the Board”). Other 
areas of this program, such as processing and payment of claims, are under the pur- 
view of the Department of Labor (DOL), which has lead responsibility for admin- 
istering EEOICPA. 

NIOSH is proud of the work we have done to implement EEOICPA. I will update 
you on the progress NIOSH has made to date, then discuss some of the challenges 
that we are currently addressing. 

As of November 30, 2006, DOL has referred 22,761 claims to NIOSH, and NIOSH 
has returned 72% (16,317) of these to DOL with a completed dose reconstruction. 
NIOSH has returned to DOL an additional 4.9% (1,121) for a determination of SEC 
eligibility; and DOL pulled an additional 2.7% (631 claims) for various reasons. Ten 
classes of workers have been added to the SEC to date. Three additional classes re- 
cently have been approved by the Secretary for addition to the SEC — they were sent 
to Congress on November 9, 2006, and will become effective on December 9, 2006, 
unless Congress determines otherwise. At the September meeting of the Board, 
DOL reported that more than $572 million had been paid to claimants with com- 
pleted dose reconstructions or to members of an HHS added, non-statutory SEC 
class. 

In October 2005, as part of our commitment to expedite completion of the first 
5000 cases NIOSH awarded a contract to Battelle Science and Technology to assist 
with the reconstruction of exposure conditions at various Atomic Weapons Employer 
facilities and the completion of individual dose reconstructions. Of the first 5000 
claims that NIOSH received from DOL, we have completed dose reconstructions or 
sent to DOL for adjudication 4899 or 98% of the cases. NIOSH has committed to 
completion of these first 5,000 claims as a top priority so claimants can have resolu- 
tion of their cases. 

NIOSH also has taken the step of initiating petitions for adding classes to the 
SEC when NIOSH lacks data to estimate radiation doses with sufficient accuracy. 
Of the ten SEC classes that have been added to date and the three that will become 
effective this week, four were NIOSH-initiated: Linde Ceramics Plant in New York, 
Nevada Test Site, S-50 Thermal Diffusion Plant in Tennessee, and Los Alamos Na- 
tional Laboratory in New Mexico. Three more. Allied Chemical, Harshaw Chemical, 
and General Atomics, have been initiated and submitted to the Board for consider- 
ation at the Board meeting next week. 

For petitioner-initiated SECs, we have two new resources to assist petitioners: the 
SEC Petition Counselor and the NIOSH Petitioner/Claimant Ombudsman. The SEC 
Petition Counselor will provide guidance to anyone who wishes to submit an SEC 
petition. She will assist the petitioner(s) in understanding the complex development, 
submission, qualification, evaluation, and Board deliberation processes that the peti- 
tion will undergo. NIOSH’s goal is to help everyone understand the complete peti- 
tion process, and the SEC Petition Counselor will work with petitioners to help 
them overcome frustration or confusion that they may feel when submitting an SEC 
petition. Petitioners may also turn to the NIOSH Petitioner/Claimant Ombudsman. 
I am pleased that Ms. Denise Brock, who has testified before your subcommittee 
about her diligent and successful effort with the SEC petition of Mallinckrodt Chem- 
ical Works in Missouri, will be the NIOSH Petitioner/Claimant Ombudsman. She 
will be an independent, objective resource person to help with NIOSH interactions 
with claimants and petitioners. Ms. Brock will be a contractor employee with three 
specific goals: first, to hold individual meetings with claimants and petitioners to 
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assist them in the claims and SEC processes; second, to facilitate workshops pre- 
sented to groups of claimants and petitioners; and third, to review and suggest im- 
provements in the communications vehicles NIOSH uses in interacting with claim- 
ants and petitioners. Ms. Brock will report her findings directly to the NIOSH Di- 
rector’s Office. Ms. Brock will he a tremendous asset to both the claims and SEC 
petition processes. 

I am pleased also about the completion of another effort that has been months 
in the making. On October 17, 2006, NIOSH finalized and posted on our website 
the conflict of interest policy for the EEOICPA program activities. The policy had 
been presented to the Board in draft form and was revised in response to comments 
from the Board and the public. All covered entities, including NIOSH and its 
contactors and subcontractors, will post on their respective websites by December 
17, 2006, their procedures for demonstrating compliance with the policy. I have ap- 
pointed a NIOSH Conflict of Interest Officer, who has held a planning meeting to 
start implementation by NIOSH of the policy. Since NIOSH is committed to trans- 
parency in all aspects of EEOICPA program activities, all conflict of interest disclo- 
sure forms will be posted on our website or can be accessed through a weblink on 
our website. 

As I have mentioned, the Board provides guidance and oversight for HHS 
EEOICPA activities, focusing on scientific detail and peer review of the soundness 
of NIOSH’s scientific work, and provides recommendations to the Secretary on the 
addition of classes to the SEC. HHS provides administrative services, funds, facili- 
ties, staff, and other necessary support services. 

I reported to you in my March testimony that the Board had met a total of 46 
times in working groups, subcommittee, and as the full Board. Between March and 
now, the Board has been especially busy, holding 20 working group meetings, 6 
Board meetings, and 3 subcommittee meetings. The next Board meeting will be next 
week, December 11-13, 2006, in Naperville, Illinois. The Naperville site was chosen 
for the Board meeting so that interested claimants and petitioners from Blockson 
Chemical Company, one of five SEC petitions to be considered by the Board at the 
meeting, may more easily attend the meeting and address the Board during the 
public comment period. 

The Board provides guidance to HHS on all aspects of EEOICPA program activi- 
ties and we greatly appreciate its meticulous efforts. Since NIOSH is dedicated to 
transparency in all aspects of the program, all Board meetings, including working 
group meetings, are publicly announced and open to the public. We exceed the re- 
quirements of the Federal Advisory Committee Act (P.L. 92-463) by providing ver- 
batim transcriptions and detailed minutes of all Board meetings, including those of 
working groups, and making them available to the public through our website. 

To assist the Board in its work, CDC uses a technical support contractor, Sanford 
Cohen & Associates (SC&A). SC&A assists to the Board in reviewing NIOSH’s dose 
reconstruction estimates, site profile documents, and SEC petition evaluations. 

SUMMARY 

In conclusion, NIOSH has made much progress in carrying out the responsibilities 
of HHS under EEOICPA: we have completed more than 16,000 dose reconstructions, 
representing 72% of the over 22,000 claims received. Together with those covered 
by a SEC class, this has resulted in almost $600 million in compensation. But we 
still have a long way to go. We will continue to value transparency in all activities 
and strive to ensure that all of our work is of the utmost reliability and integrity. 
We look forward to continuing to make progress in our work to assist the heroes 
who have cancer as a result of exposure to unique hazards in building the Nation’s 
nuclear defense. 

Thank you again for the opportunity to testify. I am happy to answer any ques- 
tions you may have. 

Mr. Hostettler. Mr. Bertoni. 

TESTIMONY OF DANIEL BERTONI, DIRECTOR, EDUCATION, 
WORKFORCE, AND INCOME SECURITY ISSUES, U.S. GOVERN- 
MENT ACCOUNTABILITY OFFICE 

Mr. Bertoni. Good afternoon, Mr. Chairman, Members of the 
Subcommittee. I’m pleased to be here to discuss work on the En- 
ergy Employees Occupational Illness Compensation Program, 
which provides benefits to individuals who are exposed to haz- 
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ardous materials who develop illnesses such as cancer and lung 
disease. The Department of Labor administers the program with 
the assistance from HHS, NIOSH and an independent Advisory 
Board. 

To date, Labor has made payments to over 21,000 claims, total- 
ing $1.7 billion. We have issued several reports identifying needed 
improvements in this program. However, since the issuance of our 
February 2006 report, a memo from the Office of Budget to Labor 
has renewed congressional concern about program management, 
the potential efforts by the Administration to inappropriately con- 
tain compensation benefits. 

My testimony today will focus on three areas. First, I’ll discuss 
our prior work, documenting problems with claims processing and 
program design; second. I’ll discuss key findings from a report on 
the work of the Advisory Board; and third. I’ll highlight an aspect 
of our ongoing work that is relevant to the 0MB memo. 

In summary, GAO has maintained a constant audit presence in 
regard to this program. In 2004, we reported that a shortage of 
qualified physicians hinders timely adjudication of Subtitle B 
claims, and without needed changes, many claimants could wait 
years to pursue workers’ compensation. In the interim, their med- 
ical condition could deteriorate or they could die. We concluded 
that specific actions were needed to expedite claims processing, en- 
hanced communications with claimants, and improved case man- 
agement data. In the same report, we identified a structural prob- 
lem that could lead to inconsistent benefit outcomes. Our analysis 
of cases in nine States showed that over 3,000 lacked a willing 
payer of benefits and were likely to be contested. We outlined var- 
ious options for change and the Congress subsequently enacted leg- 
islation to dramatically restructure the program. 

In 2004, we also reported that in the first 2-1/2 years of imple- 
mentation, Labor and NIOSH had processed only 9 percent of the 
more than 21,000 claims referred for dose reconstruction, primarily 
due to the complexity of this workload. Because site profiles are 
often critical to processing dose reconstructions, we recommended 
that specific time frames be established for completing all remain- 
ing profiles. 

Earlier this year, we reported that the roles of certain officials 
initially involved in the Advisory Board’s review of dose reconstruc- 
tions may not have been sufficiently independent. Since credibility 
is essential to the work of the Board, we cautioned that continued 
diligence was required to avoid actual or perceived conflicts. They 
also found, in the first 2 years, the Board’s contractor had spent 
almost 90 percent of the $3 million allocated for a 5-year under- 
taking. We recommend various actions to enhance the Board’s over- 
sight role. 

Finally, GAO is currently conducting work for this Subcommittee 
on a range of Subtitle B issues. One aspect of our review is espe- 
cially relevant to the 0MB memo and includes examining whether 
Labor, in an effort to constrain program costs, is involved in activi- 
ties primarily tasked to NIOSH, the Advisory Board or the Board’s 
contractor. While it is reasonable for 0MB to monitor the cost of 
Federal programs, concerns have been raised that certain options 
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in the 0MB memo could result in decisions unduly based on budg- 
etary considerations rather than established scientific procedures. 

Our work in this area is ongoing. We have not drawn any conclu- 
sions. However, I would like to briefiy highlight some preliminary 
observations in areas we plan to focus on going forward. We know 
that Labor’s internal correspondence indicates substantial concern 
about rising program costs and new SEC petitions. We also know 
that NIOSH has shared draft versions of key documents such as 
Special Exposure Cohort petition evaluations with Labor before fi- 
nalizing and sending them to the Advisory Board for review. 
NIOSH also recently agreed to allow Labor to review and comment 
on drafts of various technical documents such as site profiles, tech- 
nical basis documents, and technical information bulletins, all of 
which are used for dose reconstructions. 

Labor has provided comments on these documents. Officials told 
us that the basis for their involvement is Labor’s designation as the 
lead agency for administration and that their input is aimed at 
promoting clarity and consistency in the adjudication of claims. 

Labor has also reviewed thousands of dose reconstructions com- 
pleted by NIOSH and returned many cases for rework. Officials 
told us that they review all reconstructions, return them if they 
find factual or methodological errors. We are currently examining 
extent, nature and outcome of Labor’s comments on these various 
documents. This includes requesting all relevant documentation 
and related data. As the review proceeds, we plan to obtain more 
information on key issues such as timing, nature and basis of La- 
bor’s activities. 

Mr. Chairman, this concludes my statements. I’d be happy to an- 
swer any questions that you or other Members of the Sub- 
committee may have. Thank you. 

Mr. Hostettler. Thank you, Mr. Bertoni. 

[The prepared statement of Mr. Bertoni follows:] 
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GAO issued two reports in 2004 that focustui on claims processing and 
program stnudure. The first report foniul lliat Energy got off to a slow start 
in processing Subtitle I) tdaiins and faced a backlog of cases. In addition, 
limitations in data systems made it difficult to assess Energy’s performance. 
GAO recommended that Energy take actions to expedite claims processing, 
enhance communication with claimants, and improve case management 
data. The report also higlilighted problems with program structure that could 
lead to inconsistent benefit outcomes and GAO presented various options 
for restructuring the program. Congress subsequently incorporated features 
of some of these optioivs in enacting new legislation that dramatically 
restructured the program and traivsferred it from Energy to Labor. Ixbor lias 
taken action to address the recommendations GAO ma<le to Energy. Tlio 
second report found that Ijibor and NIOSH faced a large backlog of claims 
awaiting dose reconstniction. To enliance program management and 
transparency, HHS implemented GAO’s recommendation to establish time 
frames for completing profiles of Energy work sites, which are a critical 
element in efficiently processing claims that require dose recoustruclion. 

GAO’s February 2006 report found llial the roles of two key NIOSH officials 
involved with tlie work of the advisory board may not have been sufficiently 
independent becaiLse these officials also represented tlie dose 
reconstniction program under review. In response, NIOSH replaced them 
with a senior official not involved in tlie program. Since credibility is 
essential to the advisory board’s work, (JAO concluded that ongoing 
diligence by HHS is required to avoid actual or perceived conflicts of roles 
when new candidates are considered for these roles. GAO als/) found that 
the board’s work presented a steep learning curve, prompting acljiistmeiits to 
the work done by the contractor assisting tlie board. GAO recommeiuled 
actions to proviile tlie board witli more (•oniprehensive data on contractor 
spending levels compared to work actually completed, assist the board in 
reexamining its long-term plan for reviewing NIOSH’s work, and better track 
agency actions taken in response to board and contractor findings. HHS lias 
implemented lliese recommendalions. 

One aspect of GAO’s ongoing work especially relevant to the (.)MB 
memorandum is the extent to which Labor’s concerns over potentially 
escalating benefit costs may have led the agenc-y to be involved in activities 
tasked to NIOSH, the advisory board, or the contractor assisting the board. 
NIOSH agreed to provide I.al)or with draft versions of some of its 
evaluations of special exposure cohort petitions and other NIOSH tecrhnical 
documents before sending them for board review. Labor lias coimneiited on 
some of these draft documents. Labor officials told us tliat their reviews 
focus on changes needed to promote clarity and consistency in the 
acyudication of claims. As the review proceeds, GAO plans to obtain more 
information on key issues such as the timing, nature, and basis of Labor’s 
activities in light of the program’s design and assigmneiit of responsibilities. 
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Mr. Chairman and Members of the Subcommittee: 

I am pleased to be here today to dlsciLSS GAO's completed and ongoing 
work on the implementation of the Energy Employees Occupational 
Illness Compensation Program Act' (EEOICPA). For the last several 
decades, the Department of Energy and its predecessor agencies and 
contractors have employed thousands of indi\iduals in secret and 
dangerous work in the atomic weapons industry. This legislation was 
enacted in 2000 to provide compensation to Energy employees and 
contractors who were exposed to radioactive and hazardous materials and 
who subsequently developed illnesses such as cancer and lung disease. 
Subtitle B of the program is administered by the Department of Labor 
(Labor) and pro\1des for a one-time payment of $150,000 to eligible 
workers or their survivors and coverage of future medical expenses 
associated with their illnesses. From the program’s effective date in July 
2001, through October 2006, Labor received 77,710 Subtitle B claims and 
has made payments for 21,376 of these claims exceeding $1.7 billion.^ 

The coinpeasation act also called for the President to establish the 
President's Advi.sory Board on Radiation and Worker Health — composed 
of scientists, physicians, and employee representatives— to advise the 
Secretary of Health and Human Sendees (HHS) on its activities under the 
aef^ The board is tasked with reviewing tire scientific v'alidity and quality 
of the National In.stitute for Occupational Safety and Health’s (NIOSH) 
“dose reconstructions.” These are estimates of The likely radiation levels to 
which individual w'orkers were exposed that Labor uses to determine 
whether claimants will receive compensation. The board is also tasked 
with making recommendations to the HHS Secretary on w’hether to 
approve petitions for “special exposure cohort” status. Because certain 
facilities are known to have exposed employees to radiation while keeping 
few records of individuals’ exposure, their employees have been 
designated under the law' as members of the special exposure cohort and 
their claims may be paid without individual dose reconstructions. The 
board is assisted in its ov'ersight work by a contractor. 
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Subtitle D of EEOICPA established a separate program that was 
administered by Ehtergy. This program allowed Energy to help its 
contractors’ employees file state workers’ compensation claims for 
illnesses determined by a panel of physicians to be caused by exposure to 
toxic substances w'hile employed at an Energy facility. In October 2004, 
Congress amended the act to restructure the program and to transfer 
responsibility from Energy to Labor under the newdy created Subtitle E.-* 

Over the last several years, GAO lias issued reports identifying needed 
improvements in various aspects of the EEOICPA program that can affect 
compensation provided to claimants. In 2004, we issued two reports that 
focused on claims processing and program structure,^ In February 2006, 
we reported to you on the status of the ad\1sory board's re\1ew of the 
scientific validity and quality of NIOSH's dose reconstructions, ’ 

Since the issuance of our Febniaiy 2006 report, a memorandum from the 
Office of Management and Budget (0MB) to Labor has generated 
considerable congressional concern about the potential for inappropriate 
efforts to cont^n the cost of benefits paid to claimants. The memorandum 
notes that Labor has identified the potential for a lar ge expansion of 
EEOICPA PiUt. B benefits through the designation of special exposure 
cohorts. The memorandum further states that the Administration planned 
to convene a White House-led interagency workgroup to develop options 
to contain growth in the costs of benefits pro\1ded by the program. The 
memorandum specifically identifies five options, including more extensive 
review of NIOSH's special exposure cohort recommendations and 
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addressing “imbzdance” in advisory board membership.” Wliile it is 
reasonable for 0MB to have a role in overseeing the costs of federal 
programs, some have raised concerns that certain options set forth in the 
memorandum, if implemented, could result in decisions unduly based on 
budgetary considerations rather than established scientific procedures for 
compensating workers under this program. This Subcommittee held 
several hearings in 2006 in response to such concerns. 

GAO is currently conducting work requested by this Subcommittee to 
examine a broad range of issues concerning implementation of Subtitle B. 
A central focus of our ongoing work is on the reasons for increases in 
costs for the contractors assisting NIOSH in performing dose 
reconstructions and how effectively NIOSH has managed these 
contractors. Our ongoing work also addresses other issues, including the 
implementation of conflict of interest policies for NIOSH and its 
contritctors. options for further strengthening the independence of the 
advisory board and the contractor assisting the board, and the extent, if 
any, to which Labor is involved in Subtitle B activities that have been 
tasked to NIOSH, the advisory bo<trd, or the contractor assisting the board, 
as specified by statute, regulation, or contract. As agreed with your 
Committee, we plan to issue a report on our ongoing work by the summer 
of 2007. 

My testimony today will focus on three specific areas. First, I will discuss 
our 2004 reports on claims processing and program structure. Second, I 
will provide an overview of key findings from our February 2006 report on 
the work of the advisory board. Third, I will highlight an area of our 
ongoing work that is especially relevant to issues raised by the 0MB 
memorandum to Labor. In performing this work, we interviewed key 
officials, examined pertinent contract-related documents such as monthly 
progress reports, and reviewed agency procedures and practices. Our 
work is being conducted in accordance with generally accepted 
government auditing stzmdards. 
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In summary, our May 2004 report, indicated that Energy got off to a slow 
start in processing Subtitle D claims and faced a backlog of cases awaiting 
review by a physician panel. We concluded that in the absence of changes 
to expedite Elne^y’s review', many claimants would likely wait years to 
receive the determination they needed from Energy to pursue a state 
workers' compensation claim, and in the interim their medical conditions 
might worsen or they might even die. We recommended that Energy take 
actions to expedite claims processing, enhance communications with 
claimants, and improve case management data. Our report also highlighted 
problems with the structure of the program that could lead to inconsistent 
benefit outcomes for claimants. We identified various options for 
restructuring the program and a framework of factors to consider in 
evaluating these options that informed congressional deliberations in 
enacting new legislation to dramatically restructure the program and 
transfer it from Energy to Labor. Labor told us it has taken actions to 
address each of the recommendations w'e made to the Secretary of Energy 
in our repori. For example. Labor has compiled a data base of the toxic 
substances that may have been present at Energy facilities and linked 
them tx) medical conditions ti» help expedite the processing of claims. In 
addition, Labor rebuilt its case management system which tracks all 
Subtitle E claims tninsferred from Energy and enhanced the system's 
performance and reliability. 

Our September 2004 report, focused on the Subtitle B program and found 
that Labor and NIOSH faced a large backlog of claims awaiting dose 
reconstruction. NIOSH had learned from its initial implementation 
experience that completing site profiles — documents which describe the 
layout, materials used, radiation sources, and other characteristics of w'ork 
sites — is a critical element for efficiently processing claims requiring dose 
reconstruction. To enhance program management and promote greater 
transparency with regard to the timeliness of completing dose 
reconstructions, we recommended that the Secretary of HHS direct agency 
officials to establish time frames for completing the remaining site 
profiles, wrhich HHS has done. 

Our February 2006 report found that the roles of certain key federal 
agency officials initially involved in the advisory board’s review of dose 
reconstructions may not have been sufficiently independent, but that 
actions were taken to replace these officials. Since credibility is essential 
to the work of the advisory board, we concluded that continued diligence 
is required by HHS in avoiding actual or perceived conflicts of roles w'hen 
new candidates are considered for the roles. We also found that the 
advisory board’s review of site profiles and dose reconstructions 
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presented a steep learning curve and prompted the board to adjust the 
contractor’s work to better meet the needs of the review. For example, the 
board revised task orders for the contractor to reduce the number of 
reviews to be completed or extend completion dates. Nonetheless, we 
concluded that further improvements could be made to the oversight and 
planning of the contracted review'. We recommended that HHS provide the 
board with more comprehensive data on contractor spending levels 
compared to work actually completed, assist the board in reexamining its 
long-term plan for reviewing NIOSH’s work, and improve tracking of 
agency actions taken in response to board and contractor findings. HHS 
has implemented these recommendations. 

One aspect of our ongoing work on Subtitle B is especially relevant to 
issues raised by the 0MB memorandum to Labor, We are examining 
whether Labor is involved in activities tasked to NIOSH, the advisory 
bo<ird, or the contiactor assisting the board, and if so, whether these 
activities reflect an effort to constrain the cost of benefits. For example, in 
some cases NIOSH has shared drafts of its special exposure cohort 
petition evaluations as w'ell as drafts of other NIOSH technical documents 
with Litbor before sending final versions to the advisory board, which is 
tasked to review them. Labor has provided comments on some of these 
draft doctunents. Labor officials told tliat the basis of their involvement 
is Labor’s designation as primary administrator of the program, Labor 
officials added that their reviews of these documents focus on changes 
needed to promote clarity and consistency in tlie adjudication of claims. 
We are currently examining the extent, nature, and outcome of Labor's 
comments on various NIOSH documents. As our work proceeds, w’e plan 
to obtain additional information on key issues such as the timing, nature, 
and basis of Labor’s activities in light of the program’s design and 
assignment of responsibilities. 


Background 


Several different federal agencies are involved with the implementation of 
the Subtitle B program, including Labor, HHS, and Energy. How'ever, 
Labor has primary responsibility for administering the program. Labor 
receives the claims, determines whether the claimant meets the eligibility 
requirements, and adjudicates the claim. When considering the 
compensability of certain claims, Labor relies on dose reconstructions 
developed by NIOSH, under HHS. To avoid gathering similar information 
for each claim associated with a particular facility, NIOSH compiles 
facilitydspecific information in “site profiles,” which assist NIOSH in 
completing the dose reconstructions. NIOSH contracted with Oak Ridge 
Associated Universities and the Battelle Corporation to develop site 
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profiles and draft dose reconstructions. Energy is responsible for 
providing Labor and NIOSH with employment verification, estimated 
radiation dose, and facility-wide monitoring data. 

Labor does not refer all claims to NIOSH for dose reconstruction. For 
example, reconstructions are not needed for workers in tiie special 
exposure cohort. For special exposure cohort claimants, Labor verifies the 
employntent and illness, and develops a recommended compensability 
decision that Ls issued to the claimant. The act specified that classes of 
workers from four designated locations would constitute the special 
exposure cohort and authorized the Secretary of HHS to add additional 
classes of employees. Classes of workers may petition HHS to be added to 
the cohort. A class of employees is generally defined by the facility at 
which they worked, the specific years they worked, and the type of work 
they did. ■ NIOSH collects and evaluates the petitions and gives the results 
of its evaluations to the advisory board for review. The board, in turn, 
submits a recommendation to the Secretary of HHS to accept or deny the 
petition. To date, 13 classes of workers have been approved at 10 sites, 
and petitions from 9 additional sites have been qualified for evaluation. A 
petition from one site has been evaluated and denied. 


GAO’s Prior Work 
Identified Problems 
with Case Processing 
and Program 
Structure 


Our May 2004 report identified various problems with Energy’s processing 
of Subtitle D cases. Energy got off to a slow start in processing cases but 
had taken some steps to reduce the backlog of cases waiting for review by 
a physician panel. For example, Energy took steps to expand the number 
of physicians who w'ould quality to serv'e on the panels and recruit more 
physicians. Nonetheless, a shortage of qualified physicians continued to 
constrain the agency’s capacity to decide cases more quickly. Further, 
insufficient strategic planning and systems limitations made it difficult to 
assess Ehiergy’s achievement of goals relative to case processing and 
program objectives, such as the quality of the assistance provided to 
claimants in filing for state workers’ compensation. We concluded that in 


'h’hese four locations include three gaseous cliffnsion plants in Oak Ridge, Tennessee; 
Piuliicali, Koiil.iicky: Forlsmoulh, Ohio;, and an iiiidrrgroiinil nuclear li^sl sllr on .Nmcliil ka. 
Iskuid, Alaska. 

‘For example, a ineinl>eror llie Ainchilka Island Nuclear Kxplosion sile sjiecial exposure 
foliorl is dcfliiedin Ihc slalulc asaiicniploycx.- wlio wa.s "citipJoycd bcJ'ore J;uui;iry 1, 1971, 
by the Department of Encigy or a Department of Energy oijmti actor or subcontractor on 
Amcliilka Istaiid, Alaska and wsis exposed to ionizing radiiitioii in tlie pcrJ'omumcc ol duly 
related to the Lot^ Shot, MUrow, or Cannikin undergrtamd nuclear' tests. " 
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the absence of changes that would expedite Energy's review, many 
claimants would likely wait years to receive the determination they 
needed from Energy to pursue a state workers' compensation claim, and 
in the interim their medical conditions might worsen or they might even 
die. We made several recomniendatioas to Energy to help improve its 
effectiveness in assisting Subtitle D claimants in obtaining compensation. 
Specifically, we reconunended that Energy take additional steps to 
expedite the processing of claiiu-s through its physician panels, enhance 
the quality of its communications with claimants, and develop cost- 
effective methods for improving the quality of case management data and 
its capabilities to aggregate these data to address program issues, Energy 
generally agreed with these recommendations. 

Our May 2004 report also identified structural problems that could lead to 
inconsistent benefit outcomes for claimants whose illness was determined 
by a physician panel to be caused by exposure to toxic substances while 
employed at an Energy facility. Our analysis of cases associated with 
Energy facilities in nine states"' indicated that a few thousand cases would 
lack a “willing payer” of workers’ compensation benefits; that is, they 
would lack an insurer that — by order from, or agreement with, Energy — 
would not contest these clainus. As a result, in some instances, these cases 
may have been less likely to receive compensation than cases for which 
there was a willing payer. We identified various options for restructuring 
the program to improve payment outcomes and presented a framework of 
issues to consider in ev’aluating these options. Congress subsequently 
enacted legislation that dramatically restructured the program, transferred 
it from Energy to Labor, and incorporated features of some of the options 
we identified. Labor told us it has taken actions to address each of the 
recommendations we made to the Secretary of Energy in our report. For 
example, Labor has compiled a data base of the toxic substances that may 
have been present at Energy facilities and linked them to medical 
conditions to help expedite the proc^sing of claims. In addition, Labor 
has rebuilt its case management system which tracks all Subtitle E claims 
transferred from Ener^ and enhanced the system's perfonnance and 
reliability. 

Our September 2004 report on the Subtitle B program found that in the 
first 214 years of the program, I^bor and NIOSH had fully processed only 


U>Utl iiunibcx of cases iii Lhe iiiiic slales accoiuUei.l lor more tluui Uircc-r|u;irlc'i's of till 
Subtitle D claiins that had been filed. 
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9 percent of the more than 2 1,000 claims that were referred to NIOSH for 
dose reconstruction. NIOSH officials reported that the backlog of dose 
reconstruction claiins arose because of several factors, including the time 
needed to get the necessary staff and procedures in place for performing 
dose reconstructions and to develop site profiles. NIOSH learned from its 
initial implementation experience that completing site profiles is a critical 
element for efficiently processing clainus requiring dose reconstructions. 
To enhance program management and promote greater transparency with 
regard to timeliness, we recommended that the Secretary of HHS direct 
agency officials to establish time frames for completing the remaining site 
profiles, which HHS has done. 


GAO’s Prior Work 
Also Highlighted 
Issues of Advisory 
Board Independence 
and Oversight of the 
Contractor 
Supporting the Board 


Our February 2006 report discussed the roles of certain federal agency 
officials invoK'ed in the advisory board's review of NIOSH’s dose 
reconstructions and site profiles that raised concerns about the 
independence of this review. The project officer who was initially assigned 
responsibility for reviewing the monthly progress reports and monitoring 
the technical performance of the contractor reviewing NIOSH’s dose 
reconsti action activities f<»r the advisory board was also a manager of the 
NIOSH dose reconstruction program. In addition, the person assigned to 
be the designated federal officer for the advisory board, who is 
responsible for scheduling and attending board meetings, was also the 
director of the dose recoiistruction program being reviewed. In response 
to concerns about the appearance of conflicting roles, the director of 
NIOSH replaced both of tliese officials in December 2004 with a senior 
NIOSH official not involved in the program. The contractor aitd members 
of the board told us tliat implementation of the contract improved after 
these officials were replaced. Since credibility is essential to the work of 
the advisory board and the contractor assisting the board, we concluded 
that continued diligence by HHS is required to prevent such problems 
from recurring when new candidates are considered for these roles. With 
regard to structural independence, we found it appropriate that the 
contracting officers managing the contract on behalf of the advisory board 
were officials from the Centers for Disease Control and Prevention, 
NIOSH’s parent agency, who do not hav^e responsibilities for the NIOSH 
program imder review and are not accountable to its managers. In 
addition, advisory board members helped facilitate the independence of 
the contractor’s work by playing the leading role in developing and 
approving the initial statement of work for the contractor and the 
independent government cost estimate for the contract. 


Our February 2006 report identified further improvements that could be 
made to the oversight and planning of the advisory board’s contracted 
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review of NIOSH’s dose reconstructions and site profiles. We found that 
this review presented a steep learning curve for the various parties 
involved. In the first 2 years, the contractor assisting the board had spent 
almost 90 percent of the $3 million that had been allocated to the contr act 
for a 5-year undertaking. In addition, the contractor's expenditure levels 
were not adequately monitored by the agency in the initial months and the 
contractor’s monthly progress reports did not pro\1de sufficient details on 
the level of work completed compared to funds expended. The advisory 
board had made mid-course adjustments to the contractor's task orders 
and review procedures, such as by revising task orders to reduce the 
number of reviews to be completed or extend completion dates. However, 
the board had not comprehensively reexamined its long-term plan for the 
overall project to determine wiiether the plan needed to be modified in 
light of knowledge gained over the past few years. Finally, without a 
system to track the actions taken by NIOSH in response to the findings 
and recommendations of the advisoty board and contractor, there was no 
assunince that needed improvements were being made. 

We made three reconmiendati<ms to HHS to address these shortcomings. 
First, vre recommended that HHS provide the board with more integrated 
and comptehen.sive data on conttactor spending levels compared with 
work actually completed, which HHS has done, Second, we recommended 
that HHS consider the need for providing HHS staff to collect and analyze 
pertinent information to help the advisory board comprehensively 
reexamine its long-term plan for assessing the NIOSH site profiles and 
dose reconstructions. HHS is considering the need for such action. Third, 
we recommended that the Director of NIOSH establish a system to track 
actions taken by the agency in response to the board and contractor’s 
findings and recommendations. NIOSH now tracks agency actions to 
resolve the board and contractor’s comments. 


GAO’s Ongoing Work 
Includes Focus on 
Labor’s Involvement 
in Certain Subtitle B 
Program Activities 


As part of our ongoing w^ork, we are examining to w^hat extent, if any, 
Labor is involved in certain Subtitle B activities. While the director of 
Labor’s Office of Workers’ Compensation Programs stated that Labor has 
not taken any actions to implement the options outlined in the 0MB 
memorandum, Labor’s internal conespondence reflects major concerns 
about the potential for rapidly expanding costs in Subtitle B benefits 
resulting from adding new' classes of workers to the special exposure 
cohort- One aspect of our ongoing work is determining whether Labor is 
involved in activities that have been tasked to NIOSH, the advisory board, 
or the contractor assisting the board, and if so, whether these activities 
reflect an effort to constrain the costs of benefits. Our w'ork in this area is 
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Still ongoing and we have not drawn any conclusions. Nonetheless, we 
would like to briefly highlight the ^'pes of issues we will be analyzing as 
our w'ork proceeds. 

NIOSH has, in some cases, shared draft versions of key documents with 
Labor before finalizing and sending them to the ad\1sory board for re\iew. 
For example, NIOSH has shared draft special exposure cohort petition 
evaluations with Labor. Similarly, NIOSH has agreed to allow Labor to 
review and comment on drafts of various technical documents such as site 
profiles, technical basis documents, or technical information bulletins,^* all 
of which are used to help perform dose reconstructions. Labor has 
pro\1ded comments on some of these draft documents. Labor officials told 
us that the basis of their invoivement is Labor’s designation as lead agency 
with primary responsibility for administering the program, Labor officials 
added that their review’s of these documents focus on changes needed to 
promote clarity and consistency in the adjudication of claims. In addition, 
Labor has review’ed individual dose reconstructions completed by NIOSH. 
Labor officials told us that they review all NIOSH dose reconstructions 
and return them foi rework If, for example, they find errors in factual 
infor mation or in the w’ay the dose reconstruction methodology was 
applied. We are currently examining the extent, nature, and outcome of 
Labor’s comments on tliese various documents. As our review proceeds, 
we plan to obtain more information on key issues such as the timing, 
nature, and ba.sis of Labor's activities in light of the program’s design and 
assignment of responsibilities. 

Mr. Chairman, this concludes my prepared remarks. I will be pleased to 
answ’er any questions you or other Members of the Subcommittee may 
have. 


"Site ptx)fnes are dopiimertts that, describe a spwifir work site, Incliirling physical 
aj)j)earaiice and layoiil. of Ihe site, ( he work [>rocesses used I here, I lie I ypes o I' tiia.lerials 
used, polciilial sources ol radiation, and oilier deiails iniporUuiL al LluiL work sile. Site 
profiles inay l>e used lo assist NIOSH in tlie cornpielion of the dose recoiislrucl ion. 
TecJuiieal basis docunicnls are llie individual documents Hull I'ouii a sile prolile. Teeiuiieal 
information bulletins contain information on sfiocific teoluiical issues tn prticcdurcs ftir 
estiiiuiling nidiatioii exposure for speciDe or iiiidliple v\ ork sites. Tiiey ;ire usetl to add lo 
or supplement site profiles and tcclmical basis dociunents. 
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Q.^Q QQj^^2lCt 2111(1 further information regarding this testimony, please contact me at 

(202) 612-7216. Key contributors to this testimony were Claudia Becker, 
staff Meeta Engle, Robert. Sampson, Andrew Sherrill, and Charles Willson. 
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Mr. Hostettler. We will now turn to questions. 

Mr. Hallmark, your testimony today states that the Department 
of Labor has a helpful role to play in defining the parameters for 
who should he treated as part of the Special Exposure Cohort and 
who should be excluded. You also assert that this has nothing to 
do with cost containment. 

However, in an October 2005 Department of Labor memo, pre- 
pared for the 0MB, it states, “DOL has also experienced problems 
in several cases with a description of the class adopted by the Na- 
tional Institute for Occupational Safety and Health, or NIOSH. In 
view of the effect and costs of an overexpansive definition, we sug- 
gest that such determinations also be subject to 0MB clearance.” 

Explain why involvement with setting up the class definition 
does not also overlap with the Department of Labor’s agenda to re- 
duce the costs of benefits. 

Mr. Hallmark. Well, first of all, Mr. Chairman, we don’t have 
an agenda to reduce costs. As I have said before and I will continue 
to say, our agenda has been and continues to be to focus on accom- 
plishing consistent, fair and legally sufficient outcomes. That has 
been and will continue to be our approach. 

With respect to the issues that you’re raising from the October 
memorandum, those are all issues associated with the 0MB memo, 
passback memo, that has been discussed since the March hearing. 
0MB testified before you that they are not pursuing those options, 
the Administration is not pursuing them, the Department of Labor 
is not pursuing them; they are, in effect, a debate that’s over. I be- 
lieve that that is, in fact, a clear description of the situation. 

Mr. Hostettler. Let me just ask you, are you familiar with this 
memo that states, “In view of the effect and costs of an overexpan- 
sive definition, we suggest that such determinations also be subject 
to 0MB clearance?” 

Are you familiar with that memo? 

Mr. Hallmark. I’m not sure whether I’m familiar with that par- 
ticular memorandum or e-mail, but I’m sure those terms are used 
in a lot of the e-mails that occurred, especially in that time frame. 

Our interest is in consistency and fairness and lawful outcomes. 
The use of the costs comes in when people ask us for estimates of 
costs, and it’s a shorthand way of discussing the significance, the 
size of a particular kind of issue that’s being discussed. But that 
doesn’t change the fact that the real concern there is consistency 
and fairness. 

What we want to do is make sure that everybody is treated fairly 
in this; and as I said earlier, in establishing a particular class, 
HHS is granting benefits, presumptive benefits, to some individ- 
uals who have one of the 22 listed cancers. By the same decision, 
they are reducing the possibility of benefits being received by the 
other 40 percent who don’t have one of those listed cancers. So 
that’s one of the issues that we have tried to impress upon the 
Board, NIOSH and HHS, that ideally the SEC designations should 
be done very carefully and with an idea toward trying to avoid neg- 
ative impacts, where it can be done. 

Mr. Hostettler. Have you received any communications from 
0MB, formal communications in memorandum form, ordering the 
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Department of Labor to cease and desist from implementing the 
0MB passback memo? 

Mr. Hallmark. I’m not aware of a specific memorandum but 
there have been many communications that I have been made 
privy to in terms of both the statements made by 0MB before this 
Committee and letters directly to various Members of Congress. 
Those are shared with me and with my leadership; and it’s very 
clear what the position of the Administration is, and we are fol- 
lowing that position. 

Mr. Hostettler. So is there official documentation that can be 
accessed by the Committee similar to the passback memo? 

What we’re suggesting is, there’s a lot of discussion and rhetoric 
and it’s all very encouraging rhetoric. But is there any official com- 
munication between the Office of Management and Budget and the 
Department of Labor with regard to the passback memo and to ne- 
gate its impact? 

Mr. Hallmark. I am aware of numerous conversations, e-mails, 
and as I said, the public documents that I have referenced just a 
minute ago. There may be other documents that I haven’t seen, but 
I’m not aware of them. In any case, the policy is clear. 

Mr. Hostettler. Could you make these public documents avail- 
able to the Committee? We have not seen these public documents. 

Mr. Hallmark. The documents I was referring to are letters 
from 0MB to Members of Congress. 

Mr. Hostettler. But that’s actually more rhetoric. My question 
is a formal indication to the Department of Labor that the 
passback memo is null and void, and that’s not what I’m hearing. 
Is there such a memo that says the passback memo is void? 

I’m hearing a lot about conversations and letters written to Mem- 
bers of Congress, but is there — is there a document similar to the 
passback memo that has been — communication that has been made 
in memo form saying that the passback effectively is null and void? 

Mr. Hallmark. Not to my knowledge or recollection. 

Mr. Hostettler. Thank you. 

Dr. Howard, the Advisory Board on radiation worker health is 
required to have a balance of scientific medical and worker per- 
spectives. Today, only two bring a worker perspective and only two 
bring a medical perspective. Do you consider the Board to be in bal- 
ance with the requirements of EEOICPA? If not, explain the steps 
that the Administration has taken to rectify the imbalance with the 
statutory requirements. 

Dr. Howard. Yes, Mr. Chairman. I’m not sure that right now 
with vacancies on the Board that anyone can argue we’re in bal- 
ance, because we have vacancies. I think our role in this at NIOSH 
is to collect opinion from any party, the Board, any public member, 
others who would like to nominate individuals to serve on the 
Board; and then to look into their nomination, get a resume to- 
gether and then forward those recommendations to the White 
House. This is a Presidential advisory committee, so we ourselves 
don’t make those selections. 

Personally, I’d like to see our board filled with all of its statutory 
members and to have that balance of scientific, medical and worker 
perspectives, so — when we lose any individual in any of those three 
groups then we lose that perspective, so it’s important that we 
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have that balanced perspective. I’m hoping that the President’s ap- 
pointment office will work expeditiously to fill those vacancies. 

Mr. Hostettler. My time for this first round has concluded, but 
before I move on, Dr. Howard, I just want to commend you for your 
naming of the two new resources to assist petitioners, the petition 
counselor and the petitioner/claimant ombudsman, and especially 
the naming of Ms. Brock as your petitioner/claimant ombudsman. 
I appreciate that extraordinary effort to reach out to claimants to 
create that point of contact in both cases. 

The Chair will now recognize the gentlelady from Texas, Ms. 
Jackson Lee, for questions for 5 minutes. 

Ms. Jackson Lee. Dr. Howard, allow me to echo the remarks of 
the Chair in terms of those appointees and appointments and the 
changes that have been made. 

Mr. Hallmark, let me — in this season of joy, you have a very in- 
teresting name, so I will try to be as joyous as I can; but I believe 
I made some opening remarks — I indicated that if the appropriate 
representative of the DOL — and this is not to disregard your posi- 
tion to make changes, at least sufficient changes to give Congress 
the impression that what you’re saying today is all the way up the 
food chain — and that means the Secretary of Labor from my per- 
spective — but that we will treat this process in the respectful way 
that it should be treated. 

And despite the representations, there’s sufficient documentation 
that speaks to cost containment and sufficient frustration by those 
covered and petitioning for compensation and those not covered 
that there seems to be a need, whether 0MB needs to make a pub- 
lic statement, a printed document that clarifies that their job and 
task is not to short change, contain and make more difficult the 
rights of the petitioners or victims who are seeking compensation. 

So let me just cite for you an incident that occurred last week 
when the Department of Labor apparently told a health care pro- 
vider of services under this program that it was being terminated. 
This frightened sick workers who did not have the time or the abil- 
ity to quickly secure a replacement health care provider eligible for 
reimbursement by DOL. In one case, we are advised the patient is 
in end-stage disease and lives in a rural area. 

How many claimants were affected by the proposed termination 
of this health care provider and how many States? Did DOL sus- 
pend payment for this vendor’s services, and if so, what was the 
reason? And what can be done to ensure that claimants are not cut 
off by health care services abruptly when you terminate a provider? 

Mr. Hallmark. Ms. Jackson Lee, first, let me go back to the 
issue of the 0MB memorandum that has been discussed by both 
yourself and the Chair. I neglected to mention that the 0MB docu- 
ment, the original 0MB document that started this entire discus- 
sion, enunciated a series of options. It was not a directive to the 
Department of Labor or anyone else; it was a series of ideas for dis- 
cussion. Those ideas were never implemented. They aren’t part of 
any directive to the Department of Labor or other entities. So that 
probably explains why there’s not an 0MB document directing that 
they not be followed. 

Ms. Jackson Lee. What would be very helpful — and I appreciate 
the testimony on the record — is a letter to that effect from the De- 
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partment of Labor and from the Secretary of Labor that this was 
an advisory document, that to date no such practices have been im- 
plemented; and I’d go a step further to say at this juncture no such 
steps are intended to be implemented. 

Of course, every agency, as every Member of Congress, has a 
right to change as conditions change, but that would be a very 
helpful document as we try to help fix this issue. 

Mr. Hallmark. I understand. 

To return to the second part of your question regarding the 
health care provider, this is a reference to a company by the name 
of Professional Case Management. I’ll start by answering your sec- 
ond question. 

DOL did not propose to terminate services by this health care 
provider to any of the claimants involved. I believe there are rough- 
ly 50 individuals that this provider sent letters to saying that they, 
the provider, was going to cut off services, but that was not at 
DOL’s instruction. There has, in fact, been an ongoing dispute be- 
tween this provider and the Department of Labor regarding billing 
practices. We identified rather serious problems with the billings 
being provided by this company, and we put their bills under sus- 
pension for manual review. The company was issued its letters be- 
cause the manual review has been slower than we would like, or 
they would like, and we are taking steps to make sure that review 
is accelerated. 

But under no circumstances did we want those individuals to 
have their provider services cut off; and we have arranged, as of 
last Friday, with the company that those services will continue to 
all of the individuals who received that letter and to any other indi- 
viduals for whom they’re authorized as a provider. 

Ms. Jackson Lee. Thank you. 

Let me move quickly. I do want to say, Mr. Hallmark, when is 
the final rule going to be issued under Subtitle E? It has been more 
than 18 months since the interim final rule was issued, and a num- 
ber of important issues need to be resolved in the final rule that 
have been left in limbo. 

Can you explain the delay? 

Mr. Hallmark. The final rule is scheduled for completion before 
the end of this calendar year, and I’m confident that will be accom- 
plished. The process, as you know with any regulation, takes a sub- 
stantial amount of time, and there’s a large number of entities and 
individuals who review the document. It is in that review process, 
and I expect it will be completed 

Ms. Jackson Lee. You will take input still if there’s some con- 
cerns that we may have on the final rule? 

Mr. Hallmark. The rule is in the process of review within — fol- 
lowing the comment period. So we don’t have an opportunity at 
this point to accept additional comments. 

Ms. Jackson Lee. Let me. Dr. Howard, just mention that Texas 
has been particularly disadvantaged with this legislative process. 

There is no site profile for the Texas City Chemicals Plant. I hap- 
pen to have been in the area of Texas City and elsewhere where 
these seniors are located and to hear their passionate plea, “Can 
you help us?” and “Can you bring Congress down to our community 
so we can tell our stories?" 
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Let me try to understand how NIOSH will do dose reconstruction 
for workers at Texas City Chemicals and just, from your view, your 
perspective on legislation that might help correct that by adding 
those areas that have not been included in this previous legislation. 

Dr. Howard. My understanding is, the statute does not cover 
contractors for AWE sites, and I believe that is an issue that is in 
your legislation. It’s a class of workers without recourse under this 
program in terms of eligibility. 

Ms. Jackson Lee. Do you see the value in assessing workers like 
that? I know Congress is charged to legislatively change it, but 
you’re in the HHS. Can you see the value of trying to correct that 
problem? 

Dr. Howard. Definitely. Uranium or any other radioisotope, it 
doesn’t matter what your employment status is, if you’re near it, 
it’s going to influence your body. 

So from that perspective, from the scientific or medical perspec- 
tive, I can’t myself, as a physician, understand the distinguishing 
characteristics. However, I can certainly understand from the point 
of view of policy why those kinds of decisions were probably made 
in 2000. 

But from a medical standpoint, there’s no distinguishing char- 
acteristic there. 

Ms. Jackson Lee. I’m sorry, I didn’t catch your answer as to — 
I know that these are subcontractors; is there any work NIOSH is 
doing on that? 

Dr. Howard. Not under the current law. 

Ms. Jackson Lee. So what we would absolutely need is a change 
in the law. And therefore there are victims, of course, that are not 
being responded to because of — I call it “this quirk in the law,” 
frankly, and nothing more, nothing less. 

I appreciate your medical opinion, which is, exposure is exposure, 
and it’s up to the policymakers to try to define how we can assist 
these individuals who have been impacted. 

Dr. Howard. Yes. 

Ms. Jackson Lee. The Labor-HHS Appropriations Act of 2006 
required NIOSH to submit a report on whether there are addi- 
tional radiosensitive cancers which should be added to the list of 
22 cancers. The report was due on June 30th. 

What is the status of that report? 

Dr. Howard. That report is under review, final review, I hope, 
by the Department. 

Ms. Jackson Lee. And any light at the end of the tunnel? 

Dr. Howard. I wish I had some light to shed on this. I do know 
that it’s under review by the Department, and I make inquiries of 
the Department on a regular basis. 

We would have liked to have been on time. We’re not. We apolo- 
gize for that, but I’m sure people in the Department whose respon- 
sibility it is to review this are working hard on this. 

Ms. Jackson Lee. Mr. Chairman, I know we’re writing a lot of 
letters, but I would appreciate a letter to the Secretary of Health 
and Human Services to encourage a more expeditious response. 
This is now December and it is the end of the year. It was due in 
June and it’s an important document — maybe a letter to encourage 
a speedier response. 
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Mr. Hostettler. I’ll be glad to join the Ranking Member on 
that. 

Ms. Jackson Lee. I’d appreciate it. Thank you, Mr. Chairman. 

Mr. Bertoni, thank you very much for your presence here. You 
have mentioned internal correspondence at the Labor Department 
which reflects major concerns about the potential for rapidly ex- 
panding costs in Subtitle B benefits. Can you give us some rep- 
resentative examples of internal correspondence that reflect these 
concerns? 

Mr. Bertoni. I believe you’re referring to page 9 of our formal 
statement. That’s essentially a roll-up of — we only recently have 
begun to essentially wade into 4,500 pages of documents that were 
received by this Subcommittee for both Labor and NIOSH; and as 
we have begun to do so, we’ve noticed some memorandums and e- 
mails that pique our interest in terms of Labor’s concern about in- 
creasing costs. And essentially we identified five initially, and we 
look forward to wading even deeper and seeing what else we can 
find. But it is our initial work. 

Really, the five that we identified dealt with the Mallinckrodt 
and the Iowa SEC petitions. I have the background materials that 
we used to roll up that one statement, and it refers to, we have five 
memos. Essentially the first is an April 14, 2005, assessment of 
Special Exposure Cohort issues that states, “ — and it’s the director 
of OWCP — The ultimate impact of these two SECs, Iowa and 
Mallinckrodt, being granted would be to destabilize the entire ra- 
tionale for the dose reconstruction process.” One logical outcome 
would be a move, gradual or sweeping, to grant SEC status across 
the board. We estimate a $7 billion 10-year price tag for that even- 
tuality. 

A Eebruary 22, 2005, memo from the director states — and it’s to 
the Secretary of Labor, that indicates that the addition of these two 
new Special Exposure Cohorts could, “threaten the stability of the 
current Part B program and would cause a $7 billion increase over 
10 years if all sites became SECs,” — a very real possibility. 

A January 27 memo — it’s actually an e-mail from the director, 
states, indicates that the addition of several classes of employees 
at the Mallinckrodt and Iowa Army Ammunition Plant facilities to 
SEC would “lead almost inevitably to SEC petitions being brought 
and accepted at virtually all DOE sites. That equates to added 
costs of somewhere between $5 to $10 billion over 10 years.” We 
have others that essentially express the same concerns. 

To us, there are some terms in here, some statements that we 
really want to follow up on with the agency to get their sense of 
what exactly are they talking about in terms of undermining the 
program, opening the floodgates per se by allowing these two SEC 
petitions to go forward. 

So we are continuing to pursue this and we have not had the 
interviews that we will need to follow up with these folks to find 
out exactly what the rationale was behind some of these state- 
ments. 

Ms. Jackson Lee. We thank you for very good and objective 
work. 
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Mr. Chairman, I ask for unanimous consent of the list that Mr. 
Bertoni has just mentioned, that the list of the memos of Mr. 
Bertoni could be added to the record. 

Mr. Hostettler. Without objection. 

Ms. Jackson Lee. All right. Let me just say, none of us here are 
criticizing efficiency — and I’ll close on this question — efficiency and 
concern about the importance of conserving and/or respecting the 
resources of the American people, but I’m disturbed by the litany 
or the list of memos that really go to the heart of compensation and 
decision-making, particularly impacting what Dr. Howard and his 
team are doing. And so my question to you is that, as we looked 
at these — or you’ve seen this list, and it appears that there may be 
translated from the list of memos an intervention by the Depart- 
ment of Labor to undertake reviews on what NIOSH is doing. 

Do you see the appropriate nexus and connection that they 
should be interfering with what NIOSH is doing in their SEC peti- 
tion evaluations and technical assessments that they’re making? 

Mr. Bertoni. Well, initially, under — under Executive Order 
13179, Labor is tasked with it being the administrator for this pro- 
gram. So, from a “keep the trains moving” operational standpoint, 
they should have some role in reviewing some of the key docu- 
ments that affect the implementation of this program. 

What we’re interested in is, over time, what has been the nature 
and extent of these reviews, and exactly, have they crossed over be- 
yond clarity and consistency issues to, perhaps, questioning the 
science of a particular dose reconstruction site profile or petition. 
So, initially, we can’t say whether that has occurred, and — but over 
the next coming months and weeks, we will be honing in on exactly 
those issues. We will be very interested in timelines pre and post 
memo, trends over the latter several months versus prior to the 
memo, and should be able to put together a — through data mining 
and analysis — a good sense of trends and the nature of the reviews 
and, at some point, make a determination of whether a line has 
been crossed, but I’m not in a position to make that determination 
right now, but we will be following up on that. 

Ms. Jackson Lee. My time is up, Mr. Chairman. 

I just wanted to say that, Mr. Bertoni, we appreciate the effort 
to keep the train and the whistles and the bells going, but we don’t 
want the train to be derailed. And I think that’s an important 
question that has to be both asked and answered. I thank you for 
your testimony. 

I yield back, Mr. Chairman. 

Mr. Hostettler. I thank the gentlelady. 

The Chair has a couple of questions to ask of our witnesses. 

Eirst of all. Dr. Howard, the Department of Labor has suggested 
internally that NIOSH has acquiesced to, “claimant. Advisory 
Board and political pressure and allowed the Advisory Board to op- 
erate essentially as a worker advocacy organization.” Much of this 
criticism seems to be centered around special cohort approvals and 
related rulemaking. 

My first question is: Is the Advisory Board providing peer review 
or worker advocacy? And two, does Mr. Hallmark’s characterization 
of NIOSH square with the reality as you see it as agency director? 



45 


Dr. Howard. With regard to the first question, I would say, most 
definitely, the Board provides peer review vital to the program. As 
I mentioned in my oral statement, science without that robust criti- 
cism from all parties — and the Board provides our formalistic para- 
digm for that together with its contractor, SC&A. Without that, 
then we at NIOSH have no assurance that our scientific conclu- 
sions merit the respect that we think they deserve, and in that 
process, the Board performs a vital function for us, so I would say 
that the Board does that very well. As I said. I’d like to see the 
Board fully balanced so that we have true worker representatives 
on our Board, but I think that the Board does a great job, in that 
regard, of peer review. 

Mr. Hostettler. Well, in that, let me just ask one more ques- 
tion. Do you think the Advisory Board is more or less susceptible 
to, say, political pressure than NIOSH in these determinations? 

Dr. Howard. Well, I’m not sure more or less. I think — I think 
the Board is a robust organization as a Presidential Advisory 
Board. They engage in robust discussion on a regular basis both in 
their formal meetings as well as in their subcommittee and work- 
ing group meetings. Each issue is aired until everyone is satisfied. 
It’s an exhaustive review that, I think, in the beginning when this 
program was being developed, nobody realized the nature and the 
scope of the review that would be necessary to settle some of these 
scientific questions. So, in that regard, again, I think the Board is 
performing a vital function for us at NIOSH. 

Mr. Hostettler. Thank you, and then the second question: The 
Department of Labor’s characterization of NIOSH, does that square 
with reality? 

Dr. Howard. And the characterization again? I’m sorry. 

Mr. Hostettler. With regard to worker advocacy. 

Dr. Howard. Well, I don’t think that paints an accurate picture, 
myself. I think what we’re dealing with here are scientific issues 
that involve workers, so they are, by definition, worker advocacy- 
oriented because we’re dealing with exposures to workers. We 
think that our dose reconstructions, our technical basis documents, 
our SEC petition evaluations are scientifically balanced. We don’t 
pay any attention to whether we’re favoring one side or the other. 
We look at the science, and we want to make sure, through this 
process where we have a number of parties looking at it, that it 
is scientifically sound however it turns out. 

Mr. Hostettler. Thank you. 

Mr. Bertoni, what are the specific conflict roles that the GAO 
identified with respect to the NIOSH Advisory Board and its audit 
contractor as it pertains to the NIOSH compensation program offi- 
cials? 

Mr. Bertoni. The prior work I had noted? 

Mr. Hostettler. Yes. 

Mr. Bertoni. Yes. Essentially, the — I’ll give you one example. 
The project officer who is essentially responsible for overseeing the 
contract was, in fact, in charge of the — the program under review 
at one point, so that was clearly, in our view, a conflict of interest 
that was — that was addressed. Also, I believe the contracting offi- 
cer was also a member of — or charged with attending Advisory 
Board meetings — was also an — recording minutes and doing other 
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functions for the Advisory Board — was also an officer or a manager 
in one of the programs under review. So that, again, was clearly 
a conflict that — ultimately, it was resolved, though. 

Mr. Hostettler. So personnel changes were made. 

Are there any structural changes that you would suggest should 
be made in order to relieve the notion of conflict of interest? 

Mr. Bertoni. To the Board or relative to our current work look- 
ing at NIOSH’s oversight of the ORAU? 

Mr. Hostettler. Well, either. 

Mr. Bertoni. I think the adjustments that were made to the 
board in its organization right now — we’re not aware of any specific 
conflicts. We do have ongoing work that is going to look at what’s 
in place now to at least provide for a reasonable amount of — to in- 
sulate the board from conflicts of interest and, beyond that, look at 
other options that one could take to strengthen the independence 
of the board and avoid conflicts of interest, and we have prior work 
where we’ve looked at in-depth analysis on at least nine other Ad- 
visory Boards, and it was at the broader review a couple years ago 
in 2004. We’ve actually documented best practices that you could 
take to strengthen conflict of interest and independence of Federal 
Advisory Boards, and that’s going to be part of our criteria as we 
move forward and look at the relationship between NIOSH and the 
contractor ORAU. 

Mr. Hostettler. Thank you. 

Does the Gentlelady from Texas have any further questions? 

Ms. Jackson Lee. I do. 

Mr. Hostettler. The Chair recognizes the gentlelady from 
Texas for 5 minutes. 

Ms. Jackson Lee. Thank you. 

Mr. Bertoni, let me follow up on the line of questions of the 
Chairman. How important is the transparency in the appointment 
of the members of the Advisory Board that makes recommenda- 
tions on the “special exposure cohort” applications? 

Mr. Bertoni. As I just noted, we have a body of work that actu- 
ally looks at the boards and committees, and we’ve come down on 
record to say that transparency is important not only in terms of 
the selection of board members, the identification of candidates, the 
vetting, the process of determining qualifications, their specific 
points of view. Transparency in that entire process as well as in 
their day-to-day operations can only serve to — at least from a pub- 
lic perception standpoint, to increase one’s view of the integrity of 
that particular board. So there are — at the time of our last review 
where we looked at this, there were 900 similar boards. We drilled 
down on nine and essentially identified good practices, best prac- 
tices that various boards do engage in to try to create situations 
where boards are perceived and actually do function very independ- 
ently and with little conflicts of interest. So, throughout that — their 
deliberations and process, there should be transparency still; those 
looking in from the outside can be assured. You may not agree with 
the decision, but you at least are confident that — or are assured 
that the process, the integrity of the process, was there. 

Ms. Jackson Lee. You just said something that may be — that 
may not be the jurisdiction or the agenda for this particular hear- 
ing, but you said there were 900 Advisory Boards about? 
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Mr. Bertoni. Yes. At the time of our review, there were approxi- 
mately 950, I think we cited in the report. 

Ms. Jackson Lee. And those hoards are not subject to congres- 
sional confirmation; is that correct? 

Mr. Bertoni. Correct. 

Ms. Jackson Lee. Most of them are not? 

What kind of — it’s good to say “transparency,” and it’s good to 
have the GAO, and you’ve heen very effective, I think, in answering 
some of these concerns, but what kind of partnership with Con- 
gress would be effective? We have offered the suggestion of congres- 
sional appointment. There can be congressional reporting of the 
Advisory Board, names to Congress, but I really do think that we 
miss checks and balances, and that is an enormous component of 
Government. That’s 900 Advisory Boards making, I believe, very 
important decisions, and what we’ve found with some difficulty is, 
of course, that we may be challenged as it relates to transparency. 
What kind of partnership do you think, prospectively, this whole 
contingent of Advisory Boards might be able to have with Con- 
gress? 

Mr. Bertoni. I’ll preface this with the fact that we haven’t really 
looked at 5840 and all the elements of it. 

Ms. Jackson Lee. I understand. 

Mr. Bertoni. We are well aware. We have in place as one of the 
options we are considering as we look at other models for where 
you might move with strengthening the integrity — or the independ- 
ence of an Advisory Board or in terms of developing its selections. 

Ms. Jackson Lee. A portion being appointed and a portion com- 
ing through the Congress? 

Mr. Bertoni. Correct. Yes. 

My general reaction to the selection process is I think it should 
be open. It should be open to several sources of nomination as he 
noted. There are — there are ways that certain boards get the word 
out that they are looking for nominees. They’re going as far as pub- 
lishing this in the Federal Register, but I think, right from the 
start, it should be a public process to announce we are looking for 
qualified members, opening it up to nominations from various 
sources, and there should be a public vetting and approval process 
and even right down to the point of looking at the prospective per- 
son’s past statements, prior employment to get — to get a good sense 
of not only technical expertise but also their particular point of 
view, and I don’t see any reason why Congress from its oversight 
standpoint can’t request key information leading up to the selection 
of the board. 

Ms. Jackson Lee. Sir, I think that’s an excellent direction. 

Dr. Howard, without giving names, your present Advisory Board 
is how large? 

Dr. Howard. Right now, statutorily, I think there are six sci- 
entific members, three medical members and three worker reps. I 
believe that we’re down one medical and one worker rep. 

Ms. Jackson Lee. And I think 

Dr. Howard. He’s nodding that I’m correct. 

Ms. Jackson Lee. And your scientific members are academic or 
in companies? 
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Dr. Howard. They can be a mixture of both. They usually have 
academic credentials. They may not be in an academic setting, but 
they tend to be academically oriented. 

Ms. Jackson Lee. Do you agree with transparency along with 
the vigorous oversight or input that you’ve just articulated is clear- 
ly important, one, to protect the victims of this particular Advisory 
Board? 

Dr. Howard. Definitely. Transparency of the members of the 
Presidential Advisory Board is very critical because we’re making 
the kind of decisions that the Chairman referred to where people 
can perceive them as biased, so it’s extremely important that we 
be as transparent as possible. 

Ms. Jackson Lee. So any attempt to help enhance that trans- 
parency, whether it’s a congressional partnership or oversight, 
might be constructive? 

Dr. Howard. Well, I’ll leave that to Congress, but certainly, from 
my perspective, we do everything possible at NIOSH to ensure that 
our processes of selection recommendation to the President and 
this Advisory Board is as transparent as possible, so that’s cer- 
tainly something that we have in common. 

Ms. Jackson Lee. Mr. Hallmark, let me just conclude by saying 
to you, you’ve presented a case of innocence, and we do appreciate, 
first of all, your presence here today. You can sense — sense some 
consternation with the process that we’ve had to pursue, but I 
would ask, as you’ve made your presentation, that you glean from 
this hearing the importance of this issue and the need to com- 
pensate victims fairly. NIOSH needs to be able to work effectively. 
Frankly, I think that the program is fractured by not including 
those subcontractors, but most of all, we want to hear that the De- 
partment of Labor will view its role in moving the compensation 
ball forward and not the role of containment — is that my under- 
standing? — cost containment outside the ordinary business respon- 
sibilities that all agencies have. This program is a program that 
was set up to compensate, through the legal procedures that 
NIOSH has instigated, the victims. 

Mr. Hallmark. Well, I would repeat that many of the documents 
and e-mails that are being discussed here today date back to a de- 
bate that was associated with the 0MB memorandum of last fall, 
a year ago. Those documents, in effect, came to a close with the Ad- 
ministration determination not to proceed with any of the options 
that had been presented, so I think it’s important to look at this 
from the perspective of time frames. 

One of the witnesses in the previous hearing talked about a 
memorandum that I had written in February, I believe it was, of 
2006. That was — and suggested that that indicated that we were 
continuing to pursue a cost-cutting agenda. In fact, that memo- 
randum was written before 0MB issued its decision before this 
Committee and in other venues about not pursuing those options. 
So that’s, in my view, past history. My testimony today talks about 
the fact that we are looking at the program to make sure it’s fair 
and to make sure that we’re compensating people and as quickly 
as we can, and as I’d repeat the notion that, in our review, for ex- 
ample, of the dose reconstruction reports that we get from the — 
from the NIOSH, we want to make sure they’re right; 2,000 of 
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those cases have been sent back for rework for various reasons, and 
almost 90 percent of those reworks were on cases where the 
NIOSH outcome was less than 50 percent and the individual was 
not going to get a benefit. We sent them back to give the individual 
another chance, and I believe in something like 350 of those cases, 
the individual ended up receiving the benefit. 

That’s what we’re supposed to do. That’s what we are doing on 
an ongoing and constant basis. We’re not trying to stop claims. 
We’re not trying to save money. We know that this program is very 
important, and we know that the benefits are mandatory benefits. 
So we decide after the inputs from NIOSH and other — and other 
sources that the claim is payable, and it will be paid, and that’s — 
that’s the best — that’s the way this operation is supposed to work, 
and that is our goal. So we are — we are of like minds in that re- 
gard, I believe, and we proceed down the path to make sure the 
program is, in fact, honoring its promises. 

Ms. Jackson Lee. So the era that we have passed through on 
this cost-containment memo is behind us at this juncture? 

Mr. Hallmark. The only thing I’m stumbling on is the issue of 
a cost-containment memo. The 0MB memo, which issued options 
which were at issue for a number of months, is behind us because 
the Administration/the Department of Labor are not proceeding 
with that set of options. 

Ms. Jackson Lee. Thank you. 

I hope that we will get the solution, Mr. Chairman, for the vic- 
tims. That is the only reason why the two of us are here and have 
been here for five hearings consistently, and I hope that you will 
continue your interest and advocacy, and I would hope that this 
would be — find its way to the top of the agenda for the 110th Con- 
gress. People are really, really in need, and I thank the witnesses, 
and I yield back. 

Mr. Hostettler. I thank the Gentlelady. 

I also want to thank the witnesses for your input and your addi- 
tion to the record. It’s been most helpful. 

I would advise the Subcommittee that all Members will have 2 
legislative days to make additions to the record and that this Sub- 
committee will be making significant submissions to the public 
record. The business before the Subcommittee being now com- 
pleted, we are, without objection, adjourned. 

[Whereupon, at 5:35 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable John N. Hostettler, a Representative 
IN Congress from the State of Indiana, and Chairman, Subcommittee on Im- 
migration, Border Security, and Claims 


STATEMENT OF THE 
HONORABLE JOHN N. HOSTETTLER 
CHAIRMAN OF THE SUBCOMMITTEE ON 
IMMIGRATION, BORDER SECURITY AND 
CLAIMS 

FOR THE DECEMBER 5, 2006 
OVERSIGHT HEARING ONTHE ENERGY 
EMPLOYEES OCCUPATIONAL ILLNESS 
COMPENSATION PROGRAM ACT ARE WE 
FULFILLING THE PROMISE WE MADE TO 
THESE VETERANS OF THE COLD WAR WHEN 
WE CREATED THE PROGRAM?” 


This is the fifth and final hearing in a series of hearings 
before the Subeommittee in this Congress on the 
implementation of the Energy Employees Occupational 
Illness Compensation Program Act (EEOICPA). 

The overarching purpose of these hearings has been to 
make sure the Government is fulfilling the promises made 
to these workers who sacrificed so much for their country 
during the Cold War. This program was created to help 
them — not as some science experiment to provide 
unlimited employment for the government contractors’ 
community, and certainly not to set these workers up to be 
deceived and minimized by the Government yet again. 
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Because DOE and its contractors often did not properly 
monitor workers' exposures to radiation and other toxins 
and often records of worker exposures no longer exist, 
EEOICPA provided that HHS could designate such 
workers as members of the "Special Exposure Cohort 
(SEC)." Under a designated SEC, benefits are paid to 
workers who received on the job radiation exposure for a 
period of time and who have been diagnosed with 1 of 22 
"radiosensitive" cancers. 

When this law was enacted in 2000, Congress did not 
know how many new groups of workers might be 
designated as belonging in a Special Exposure Cohort, but 
from hearings in this Committee, we knew that there was 
limited radiation monitoring data and non-existent health 
physics programs in the earliest years and this would 
make it almost impossible to accurately reconstruct dose 
for many claimants. 

Without the ability to add workers to the Special Exposure 
Cohort, many would face an insurmountable burden of 
proof, when it was the government who placed them in 
harms way, frequently misled them about the hazards they 
were facing, and failed to properly monitor their 
exposures. 
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It seems prudent to revisit some of the historical evidence 
of the Government’s knowledge of what these workers 
were being subjected to and the intentional decision to 
keep that knowledge a secret. 

At Mallinckrodt, a 1951 Atomic Energy Commission 
memo assessed their “potential liability” as a result of 
workers receiving “radiation exposure for several years 
had been considerably in excess of any group for which 
data are available. The memo concedes “the possibility of 
tumor development among Mallinckrodt employees must 
be recognized”, but the workers were never told. 

There are several examples from a formerly secret memo 
by the Atomic Energy Commission entitled “Health 
Hazards in New York Operations Office Facilities 
Producing and Processing Uranium, April 1, 1949” that 
shed light on the amount of exposure workers received. 

At Harshaw Chemical in Cleveland, Ohio, AEC memos 
show 33 of 88 employees were exposed to uranium dust 
concentrations of 140 to 370 times the so called preferred 
level, and many employees had 2-4 years of exposure at 
these levels. 

At Electromet in Niagara Falls, New York, the AEC found 
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that most of the process workers were exposed to uranium 
dust at 5 times the so-called preferred level, and the 
“homh loaders” were exposed to 600 times the preferred 
level in 1948. 

At the Simonds Saw and Steel plant in Lockport, New 
York, the AEC wrote that “In order to satisfy Hanford’s 
urgent need for rolled metal (uranium), it was necessary to 
begin operations before suitable controls could be 
installed.” As a result, employees were exposed to a 
daily average of 155 times the preferred levels of uranium. 

An AEC memo acknowledged that, with the exception of 
one facility, “no effort has been made to explain [to 
workers] the nature of the special problems which exist.” 

The AEC wrote that employees were “transferred from 
department to department and no record made of the fact. 
It will, therefore, be impossible without relying on the 
memory of the individual employees and their foreman, to 
reconstruct the dust exposure records of many present 
employees.” 

The AEC noted that due to the health hazards to workers, 
“The decision must therefore be made to provide 
satisfactory operating conditions despite existing 
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operations pressures. If this is not done, it will be 
necessary to classify at least some of the operations within 
these plants as being extra hazardous in nature. This of 
course, means concomitant complications, such as 
difficulties in securing individuals for the job if full 
recognition is given to its extra-hazardous nature, and 
insurance difficulties.” 

These are just a few examples of the history that guided 
the decision to provide relief for the workers through the 
Special Exposure Cohort petition process. 

While progress has been made regarding claims processed 
at DOL, several thousand dose reconstructions are not 
completed at NIOSH more than 6 years after enactment. 
Advisory Board members have been removed and added 
with no rhyme or reason leaving the Board unbalanced. 
The Administration has not acted on repeated requests by 
this Committee, as well as many members of Congress, to 
rectify this imbalance. Although 0MB has indicated that 
the 0MB passback does not reflect Administration policy, 
DOL’s involvement in selectively culling compensable 
claims to second guess NIOSH, constant internal criticism 
of the Advisory Board and the audit contractor, 
brainstorming on ways to limit the scope of SECs, and 
significant involvement in SEC rulemakings raises 
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questions, now being evaluated by the GAO, on whether 
DOL has exceeded its authority and is involved in issues 
the law reserves for NIOSH and the Advisory Board. 

A number of pressing concerns with Subtitle E of the 
program, the portion of the program that provides wage 
replacement and/or impairment benefits to workers for 
their illnesses from exposure to toxic substances at DOE 
facilities, have yet to be scrutinized by the Committee. 

DOL testimony at our March 1, 2006 hearing about the 
DOL’s role in the development of the 0MB Passback 
included a statement that: “... cost containment is not part 
of any strategy or involvement that the Department of 
Labor has had in this process.” Yet oversight by this 
Subcommittee has found emails and memos discussing 
controlling approvals of SEC petitions by: 1) having 
0MB review each petition with DOL input prior to final 
approval , a role specifically tasked to EIHS; 2) 
“refreshing” the members of the Advisory Board, to 
correct what is framed as an excessively claimant 
favorable Board; 3) selecting certain claims for cancers 
deemed compensable by NIOSEl and then dissecting the 
NIOSH radiation dose estimate looking to show NIOSH 
error and justify an argument to reduce compensable 
claims; 4) ways to reduce the number of workers included 
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in SEC classes; 5) working on NIOSH rulemakings to 
reduce the list of 22 SEC covered cancers, and finding 
legalistic interpretations to reduce the number to as few as 
one type of cancer; 6) developing contingency plans to 
seek advice from the Justice Department that would 
relieve DOE of the obligation to pay benefits to certain 
Special Exposure Cohorts, if DOE disagreed with the 
rationale for approving that SEC; and 7) bringing in other 
entities to challenge NIOSH recommendations for SECs. 

We hope DOE will shed light on the discrepancy between 
previous testimony to this Committee in March and the 
documents subsequently viewed by the Committee that 
any rational person would perceive to be a benefits 
containment agenda through March of 2006. 

Although DOE has produced about a dozen binders of 
materials to the Committee, we note that another 8 binders 
could only be reviewed in the DOL’s offices and copies 
could not be made. Although 4 trips have been made to 
DOE, this inconvenience has hampered the necessary 
Committee oversight over the program. 


Many documents reflect a DOE attitude that SECs are not 
soundly based and that HHS and the Advisory Board can’t 
be counted on to fight off claims regarding shoddy 
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radiation monitoring data. 

A February 2005 memo to the Secretary of Labor, states: 
“FIFIS has acquiesced to claimant, Advisory Board and 
political pressure.” An August 2005 memo accuses 
NlOSFl of “capitulation” and then states, with respect to 
efforts to cut back the number of cancers compensated 
under the HFIS SEC Rule, “NIOSH is taking a tremendous 
amount of heat on this issue and indications are that they 
are looking for ways to crumble.” 

A February 2005 statement shows disdain for the 
Advisory Board complaining: “... thoughtful deliberation 
by the Board, not something toward which they’ve shown 
a tendency anyway, will be extremely limited under these 
conditions.” 

While publicly professing no interest in the outcome of 
SEC recommendation on Mallinckrodt facility to Senator 
Kit Bond and the Advisory Board, internal DOE 
co mm ents state: “The final vote is now projected for the 
Board’s next meeting in early July. It may be that at least 
two current members of the Board will be replaced by 
new appointees by then, which could significantly change 
the dynamic of the Board. Such a change is critical, since 
the Board and it’s contractor seem bent on demanding that 
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NIOSH’s processes be far more perfect than is possible, 
failing which, SECs would be demanded everywhere.” 

When briefing the top officials at DOE, staff suggested 
inflated cost estimates for new SEC designations. For 
example, they stated “The ten year added cost for the 
Iowa SEC alone has been projected at $1 billion. ” The 
expenditures for the Iowa SEC have been about $49 
million as of November 12, 2006. This is 5% of the DOE 
staff cost estimate. This cost is unlikely to grow much 
more because there has already been intensive claimant 
outreach and new claims filing have dropped off 
significantly. With respect to Mallinckrodt, DOE staff 
wrote: “The ten year added cost for a Mallinckrodt SEC 
was about $500 million.” However, that cost is $17.7 
million or about 3.4 of a percent of the amount projected. 

Mr. Hallmark maintains this alarmist tone in memos to the 
Secretary where he states: “The stability of the current 
Part B program is at risk.” 

DOE has dismissed the concerns about their actions as no 
longer relevant since DOE has ceased and desisted from 
implementing the passback in May 2006. 

If this is the case, the Committee will need to review 


9 



61 


additional documents. The culture of disdain towards 
claimants and NIOSH appears so embedded in DOT that 
it will be important to take a hard look at what has 
transpired since the 0MB passback first saw the light of 
day in order to confirm DOL’s declaration. 

We will need to look at the DOL’s internal 
communications since our February 2006 request. As 
such I will be working with the Ranking Member after the 
close of this hearing to send a letter to both DOL and 
NIOSH seeking to update the requests previously made to 
the two agencies, and to reiterate the need to produce the 
documents which have been withheld. 

We will hear from DOL, NIOSH and GAO today. We 
had invited the DOL Ombudsman, however, we have been 
advised that this position is vacant, and has been vacant 
since the beginning of October. We are disappointed that 
none of the staff from that Office will be made available, 
because their reports to Congress and the 
recommendations they can offer are important in 
formulating reform legislation. 

We want these hearings and the detailed record left behind 
to create a roadmap for the 1 10th Congress to follow up 
on areas that need further inquiry and to enact reforms. 
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To the bean counters, I would remind you that these aren’t 
normal beans you’re counting. These funds are a small 
acknowledgment of their sacrifice to workers whose lives 
were put at risk to make this country safe enough for us to 
sit in our offices counting beans. Show some respect and 
gratitude is my request. 

To the workers, 1 say a heartfelt thank you. Thank you for 
your service to our nation. There are many of us who do 
appreciate you and your families’ contribution to our 
world and want to do right by you. I’d like to think this 
Committee’s hearings and oversight efforts have 
contributed to that goal and 1 consider it a privilege to 
have led that effort this Congress. 1 only wish more of the 
problems of the program could have been solved 
conclusively. Finally, 1 want you to know 1 have 
confidence that there are many people in this Gover nm ent 
and this country who will continue to fight for you to get 
the respect and care you deserve for all you have done for 
us. 
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Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 
IN Congress from the State of Texas, and Ranking Member, Subcommittee 
ON Immigration, Border Security, and Claims 
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Statement 


Congresswoman Sheila Jackson Lee 
Oversight hearing on "The Energy Employees Occupational 
Illness Compensation Program Act - Are We Fullilling 
the Promise We Made to these Veterans of the Cold 
War When We Created the Program?” Part five in a Series. 
Subcommittee on Immigration, Border Security, and Claims 
December 5, 2006 



This is the fifth in a series of hearings on Subtitle B of the 


Energy Employees Occupational Illness Compensation Act. 
Subtitle B covers occupational illness associated with making 
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nuclear weapons. Workers who have contracted one of these 
illnesses may be eligible for a lump sum payment of $150,000 and 
prospective medical benefits. 

In processing radiation related cancer claims, the National 
Institute for Occupational Safety and Health (NIOSH) is required to 
estimate a worker’s exposure to radiation. If this is not feasible but 
it is clear that the health of workers may have been endangered by 
radiation exposure, the workers can petition to be designated as 
members of a “Special Exposure Cohort” (SEC), which establishes 
an unrebuttable presumption that certain cancers are work related. 

In an internal passback memorandum from the Office of 
Management and Budget (0MB) to the Department of Labor 
(DOL), OMB states that the Administration will convene a White 
House-led interagency workgroup to develop options for 
administrative procedures to contain the growth in the costs of the 
Compensation Program. The series of five hearings addresses 
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concerns about the cost containment measures recommended in this 
passback memorandum. 

Government witnesses have testified that cost containment is 
not a factor in deciding which claims to pay, and they have said that 
the recommendations in the passback memorandum have not been 
implemented. The Administration may not be implementing the 
specific recommendations in the passback, but that does not mean 
that no efforts are being made to contain the cost of the program. 

At the previous hearing on November 15, 2006, Richard Miller, 
a Senior Policy Analyst for the Government Accountability Project, 
testified that DOL is employing cost containment measures. For 
instauce, DOL has criticized the details in most of the proposed SEC 
designations in what he believes to be an effort to reduce benefits, 
and it has changed the regulations governing SEC petitions to make 
it more difficult to qualify. 

Dr. John Mauro, the Project Manager for S. Cohen & 
Associates (SC&A, Inc.), testified at the same hearing that the 
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Administration recently made it more difficult for SC&A to access 
data and records when it reviews a recommendation from NIOSH to 
deny an SEC application. This makes it more difficult to evaluate 
the records which are the basis for the denial recommendations. 

Cost containment is not the only problem that has come to our 
attention at these hearings. Another witness at the previous 
hearing, Kathy Bates, described the difficulties her family has had 
in trying to obtain compensation for the death of her father from 
cancer caused by work site radiation exposure. The initial claim 
was rejected on the basis of radiation exposure records that did not 
pertain to her father. Ms. Bates brought this to the attention of the 
offiee processing the claim and received assurances that the social 
security card number would be corrected. Nevertheless, when a 
new decision was rendered, it denied the claim again using the same 
incorrect social security number to identify her father’s records. 

Ms. Bates concluded that quality control measures are needed for 
the process of evaluating claims. 1 agree. 
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I have introduced a bill to address the cost containment issue, 
the Energy Employees Occupational Illness Compensation Program 
Improvement Act of 2006, H.R. 5840. Among other things, it would 
shift the authority for making Advisory Board appointments to the 
Congress. It would require the HHS Secretary to abide by the 
recommendations of the Advisory Board, unless there is a clear 
error. It would establish enforceable conflict of interest 
requirements with respect to NIOSH’s dose reconstruction 
contractors. Also, it would eliminate unfairness by making benefits 
available to some subcontractor employees who worked at atomic 
weapons employer facilities but presently are not covered by the 
Act. 

These workers made a commitment to our country when the 
country needed them. Now, it is our turn to help them in their time 
of need. 
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Significant documents and communications related to the Subcommittee’s 

OVERSIGHT OF THE ENERGY EMPLOYEES OCCUPATIONAL ILLNESS COMPENSATION 

Program Act 

The following documents and communications are significant 
items the Subcommittee has come across during its oversight 
investigation on EEOICPA. The Subcommitte found that there 
is a continuous stream of communications too numerous to 
include in the record dating from 2002-2006 that reflect a 
general mentality in the DOE hierarchy tfom the Assistant 
Secretary level down to the health physicists reviewing cases 
that — 

a. Costs are the primary consideration in DOE policy 
regarding the program. 

b. Any other opinion (executive and legislative) that 
conflicts with DOE policy and opinions is borne of 
ignorance, an attempt to delfaud the American 
taxpayer, politics, or some vague personal agenda. 

c. Everyone except DOE is in the pocket of the worker 
advocates or pursuing an agenda for financial gain. 

d. Exaggeration of the impact of every action by the 
Advisory Board and the Secretary of HHS is required 
when reporting to the Secretary of Labor. 

Additionally, the Subcommittee found numerous 
communications dating from 2002-2006 within the HHS offices 
involved with EEOICPA as well as between those HHS offices 
and DOE strategizing on minimizing payouts. The following 
communications are a small sampling of such communications. 
Relevant correspondence as well as historical and research 
documents have also been included. 
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— -Original Message — 

From: Hallmark, Shelby - ESA 

Sent: Monday, March 17, 2003 9:13 AM 

To; Turcic, Peter - ESA; Tompkins, Elena; Keelan, Elizabeth 

Subject: RE: EEOICPA Master Ust emails 

Exactly. We got a pretty good final N PRM out of them - we dwi't want it to crumble 
under external pressure. 

— Original Message — 

From: Turdc, Peter - ESA 

Sent: Monday, March 17, 2003 9:02 AM 

To: Hallmark, Shelby - ESA; Tompkins, Elena; Keelan, Elizabeth 

Subject: RE: EEOICPA Master List emails 

OK - based on the Adviswy Board teleconference, it appears that the early 
comments cm the rule go to ttie definition of a faality and the limitafion of some 
SEC’S to specific cancers other than the 22. We should keep a close eye on 
these issues so that NIOSH don’t just fold on them. 

— Original Message — 

From: Hallmark, Shdby - ESA 
Sent: Monday, March 17, 2003 8:58 AM 
To: Turdc, P^r - ESA; Tompkins, Elena; Keelan, Elizabeth 
I Subject: RE: EEOICPA Master List emails 

I think it would be wise to have someone there to listen, although it’s 
NIOSH’s show. 

Original Message — 

From: Turdc, Peter - ESA 

S«it: Monday, March 17, 2003 7:08 AM 

To: TomjAlns, Elena; Keelan, Elizabeth; Turcic, Peter - ESA; 

Hallmark, Shelby - ESA 

Subject: RE: EEOICPA Master List emails 

Importance: High 

Should we attend? 

— Oiglnal Message — 

From: Tom^rfdns Elena [malllo:tompkins- 
elena@dcH.gov] 

Sent: Friday, March 14, 2003 4:13 PM 

To: Keelan Elizabeth; Turdc Peter-ESA; Hallmark 

Shelby-ESA 

Subject: FW: EEOICPA Master Ust emails 

This is information on a NIOSH Congressional briefing 
on their prc^osed rule for special exposure cohorts... 
— Original Message — 

} From: Owng, Chia-Oiia [mallto:cu<S@cdc.gov] 
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Sent; Friday, March 14, 2003 3:43 PM 
To; 'LeT»er, Steve'; ’tompkins-elena@d(H.gov’ 
Sufatjecb RE: EEOtCPA Master List emails 

Thanks. 

FYI. Ted Kat 2 will be doing the briefing on the SEC 
NPRM on Fri, 3/21, at 1 1am in Dirksen 430 and 2pm in 
Rayburn 2176. 


— Original Message — 

From: Lemer, Steve 
[mailto:9eve.L6HTier@hq.doe.gov] 

Sent; Friday, March 14, 2003 3:35 PM 
To; 'a 1 c 8 @cdc. 90 v’ 

Subject: FW: EEOICPA Master Ust emails 


Cha Qia - Hopes this helps! Please let me know die 
d«ails of the briefing when finalized. TTianks. Steve 
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Search 4 


From: Kotsch, Jeffrey - ESA 

Sent: Wednesday. May 07, 2003 2:10 PM 

To: HallmarK Shefby • ESA 

Subject: RE; Notes Form NIOSH Advisory Board Telephone Meeting on May 1. 2003 
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Shelby, some of the Board members acknowledged the scientific basis for this aFH>roach early on. However, as the public 
damor continued at each meeting, the members withdrew, even the ‘scientific' types My personal impression Is that die 
Board reacts to policy lype decisions rather than the technicai issues (that they're actually mandated to review) I believe 
it reflects the m^e-up of the Board (union/Worker oriented). 

NIOSH staff noted at numerous brnes that diey were only there to provide information (when requested). 

My personal thoughts and observations only. 

Jeff 

Original Message 

From: Hallmark, Shelby - ESA 

Sant: Wednesday, May 07, 2003 1:56 PM 

To: Kotsch, Jeffrey -ESA 

Cc: hjrdc pete; mosier rdierta; nesvet jeff 

Sulijact: RE: Notes Form MIO^ Advisory Board Telephone Meeting on May 1, 2003 

Did NIOSH not do any selling on this? I know the Millers and worker advocates wailed about it, but there's good 
soentihc reason for limiting the cancers, I was told, and surely some of the Board would have been supportive of 
that. Allowng the Board to go so strongly against this makes for a steep climb in foe final rule. 

Original Message 

From; Kotsch, Jeffrey - ESA 

Sent: Wednesday, May 07, 2003 1:47 PM 

To: Hallmark, Shelby - ESA 

Subject: 1^: Notes Form NIOSH >^sory Board Telephone Meeting on May 1, 2003 

Shelby, me vote on Vie 22 cancers was totally In favor of deleting the language, except for an abstention 
by Vl^nda Munn. The Board’s oimmenls. along with all of foe ofoer public comments received, wSI be 
posted on foe NIOSH-OCAS website; pr^ably in foe next Nm) weeks. 

Jeff 


— Original Message — 

From: Hallmark, Shelby ■ ESA 

Sent: Wednesday, May 07, 2003 1:41 PM 

To: Kotsch, Jeffrey - ESA; Turdc, Peter - ESA; Mosier, Roberta - ESA; Letton, Rachel - ESA 

Cc: Hallmark, Shelby - ESA; Rdr^tter, Mark A - ESA; Rose Toufexis 

Subject: RE; Notes Form NIO^ Advisory Board Tele^ione Meeting on May 1, 2(K)3 

Jeff, was the Board's vote on the issue of less than 22 cancers recoded - that is. do you know 
how many and who voted which way? Will we be able to see the actual comment the Board 
submits? 

Original Message — 

From: I0>tsch, Jeffrey • ESA 

Sent: Tu^day, May 06, 2003 7:40 AM 

To: Pete Turcic; Roberta Mosier; Rachel Leiton 

Ca Shelby Halimark; Mark Rehhalter; Rose Touteids 

Subject Notes Form NIOSH Advismy Board Tdephone Meeting on May 1, 2003 
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Attached are the bri^ notes from the NIOSH Advisory Board's telephone meeting on May 
1, 2003. This was the last of fr^r meetings on their twiatv of the SEC NPRM. 

Jeff 
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Reinhalter, Mark A • ESA 


From: Halimark. Shelby > ESA 

Sent: Wednesday. May 07, 2003 4:1 1 PM 

To: Turcic, Peter - ESA: Nesvet, Jeffrey L - ESA 

Cc: Moster, Roberta - ESA: Reirthatter, Mark A - ESA 

Subjeeb RE: Notes Fmm NIOSH AcMeory Board Telephone MeeSrtg on May 1 , 2003 

HMt could be true If they're holding a public hearir^ aimed at gathering input, but the deliberations of the Board 
require some management if friey're not to be ieft with a faH accompU - otherwise Ride MMer Is in effed runnins 
things without opposition. 

—’Original Me ss a ge — 

From: TVrdc, Peter - ESA 

Sent: Wednesday, Hay 07, 2003 3:35 pm 

To: Nesvet, Jeffrey L - ESA; Hallmark, Shelby - ESA; Kotsdi, Jeffrey - BA 
Cc: Hosier, Roberta > ESA; Reinhalter, Mark A ■> ESA 

Subject: RE: Notes Form NIOSH Advisory Boartl Telephone Meeting on May 1, 2003 
jmportatKe: High 

That was well understood. NIOSH was very hw keyed on the whole thing - they didn't defend the 
petition. 1 think NIOSH feels that they can only listen and cannot appear to defend die policy choice in a 
proposed rule. 

— Origirwl Message 

From: Nesvet, Jeffrey L ' ESA 

Sent: Wednesday, May 07, 2003 2:57 PM 

To: Turdc, Peter • ESA; Hallmark, Shelby > ESA; Kotsch, Jeffrey - ESA 
Cc: Hosier, Roberta - ESA; Refnhater, Mark A > BA 

^bjeeb F^: Notes Form NIOSH Advisory Board Ttid’h^ Meeting on May 1, 2003 

Did anybody from NIOSH eiqitain the eomewhd quirky way ttiat this wcaM work, i.e. that teey 
were not (and could not since it is establitiied by the Act) Irniting tfie cancers for which any SEC 
class member could be compensated, but only ^ovidlng that you have to have a pacific cancer 
fo be included tn the cless. 

Since yw can only collect one $1 SOk pt^ment that might not be a significant point if you are 
already in because frte one cancer was listed (though It makes medical paymmts for any other 
listed cancer simple to pay), l^te rule does not require that the cancer yM are required to have 
be a fisted cancer. You could, however, have a class requiring a nonJisted cancer, of course you 
would have to have a listed cancer as well to get coverage through the SEC. 

^ginalty, we commented on their draft language by notmg we did not think that a one cancer 
class was prohibited by the Act which was iMiat the draft said. They later deetdsd that ft made 
scientific sense since different exposures triggered different cancers. Are they backing off that 
positton? 


Original Message 

From: TurdQ Peter - ESA 

Sent: Wednesday, May 07, 2003 2:06 PM 

To: HaRmark, Sh^ • ESA; Kotsch, Jeffrey - ESA 

Cc: Turdc, Peter - ESA; Hosier, Roberta - ESA; Nesvet, Jeffrey L - ESA 

Subjects RE: Notes Form NIOSH Advisory Board Tetephcxie Meeting on May 1 , 2003 

Importance: High 
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What i got from tfre discussion was that the Board, decided this issue solely on the issue 
of j>eing equitable. The advocates made the pitch that the intent of Congress was to 
have a unitbmn and eqi^t^le program and no one countered that die limitation of 
cancers to only diose that could reasonably come from ttie specific situation. i.e. lung 
cancer ^ rtsk was iirrvted to inhalaten, is in tect die unWomi and equitable 
approach. 

' — Original Message-— 

From: Hallmarit, Shelby - ESA 

Sent: Wednesday, May 07, 2003 1:58 PM 

To: Kotsdi, Jeffrey - ESA 

Cc: tufdc pete; mosler roberta; nesvet Jeff 

Subject: RE: Notes Form NIOSH Advisory Board Td^rfione Meeting on May 1, 
2003 

Did NIOSH not do any selling on this? I know the Millers and worker advocates 
wailed about it but there's good scientific reason for limttirg the c^icera, I was 
told, and surely some of the Board would have been suppr^e of that Allowing 
the Board to go so strongly against das makes for a steep climb in the final rule. 

—-Original Message 

From: lOstsdi, Jeffrey - ESA 

Sent: Wednesday, May 07, 2003 1:47 PM 

to: HaHmarlg Shetoy - ESA 

Subject: RE: Notes Form NIOSH AdYtsory Board Xel^Thoiie Meeting on 
May 1, 2003 

Shelby, the vote on the 22 cancers was totals In tevor of deleting die 
language, exc^t for an abstention by Wanda Munn. Tite Board's 
comments, along with all of die other public comments received, will be 
posted on the NIOSH-OCAS website; probably in die next two we^. 

Jeff 


Original Message 

From: HaHmark, Shelby - ESA 

Sent: Wednesday, May 07, 2003 1:41 PM 

To; Kotsdi, Jefffey • ESA; Turdc, Pets' - ESA; Hosier, Rob^ - 

ESA; Leiton, Rachel - ESA 

Cc Hallmark, Shelby - ESA; Reinhalter, Mark A - ESA; Rose 
Toufexis 

Subject: RE: Ikto Form NIOSH Advisory Board Telephone 
Meeting on May 1, 2003 

Jeff, was the Board's vote on the Issue of less than 22 cancers 
recorded - that is, do you Know how many and who voted whidi 
vray? Will vre be able te see the actual comment the Board 
submits? 

Original Message 

From: Kotsch, Jeffrey - ESA 

Sent: Tuesday, May 06, 2003 7:40 AM 

To: PeteTUrcic; Roberto Mosier; Rachel Leiton 

Cc: Shelby Hallmark; Mark Reinhalter; Rose Toufeds 

Subject: Notes Form NK^i Advisory Boad Tel^ihone Meeting 

on May 1, 2003 

Attached ere the brief notes from the NIOSH Advisory Board's 
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telephone meeting on Ma/ 1 , 2003. This was the lest of their 
meetings on their review of the SEC NPFW. 

Jeff 


.) 
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ONE HUNDRED EIGHTH CONGRESS 

Congress of the Bnited States 

House of KcprEBcncotiDCs 

COMMITTEE ON THE JUDICIARY 
2136 Ravsurn House Office Building 
Washington, DC 20515-6216 


(202) 225-3951 



May 22, 2003 


The Honorable David M. Walker 
Comptroller General of the United States 
U.S. General Accounting Office 
441 GStNW 
Washington, D.C. 20548 

Dear Mr. Walker, 

As you know, the Energy Employees Occupational Illness Compensation Program 
(EEOICP) was enacted into law in October 2000 and began operatii^ on July 3 1, 2001 . The 
program’s goal is to compensate employees (or their survivors) who were employed by the 
Department of Energy or its contractors and v^dio suffered radiation-related cancer, beryllium-rated 
disease, or chronic silicosis resulting irom work in producing or tesiit^ nuclear weapons. 

In (Dider for deserving individuals to promptly receive the compensation they are entitled 
to under law, several federal agencies (i.e., the Departments of Labor, Energy, Health and Human 
Services, and Justice) must each carry out their respective responsibilities under the law as well as 
partner with each other effectively. In some cases, these agencies also must work with state 
workers’ compensation agencies. Naturally, as with any new program, there have been 
implementation issues and unforeseen (^}3tacles that the various agencies have contended with. 
Now that the program has been in place for over a year, it is important to have an assessment of 
how well this program is working. Such an assessment is key to determining what aspects of the 
program may need revision. 

Therefore, I request that GAO examine key components of this program, including, (I) the 
efficiency and timeliness of claim processing and payment procedures, and (2) the adequacy of 
procedures to share information and coordinate payments among the responsible agencies. I 
would also be interested in an accounting of claims paid to date, such as the average claim 
amount, claim amounts by type of injury, and total claims paid. 
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The Honorable David M. Walker 
May 22, 2003 
Page 2 


I am also attaching a copy of a letter recently sent to the Committee from Congressman 
Zach Wamp. The letter includes additional issues of concern regarding the program. 1 would ask 
that these items also be addressed in your evaluation. 

E look forward to workii^ with you on this request. Please contact Cindy Blackston of the 
Subcommittee on Immigration, Border Security and Claims Subcommittee staff, who can be 
reached on (202) 223-5727 if you have any questions. 



Subcommittee on Immigration, Border 
Security, and Claims 


Enclosure 

JNH/cb 
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From: Reinhalter, Mark A - ESA 
Sent: Tuesday, October 14. 2003 9:00 AM 

To: ’Rose ToufeMs’; Toufexis, Rose - ESA 

Cc: Nesvet, Jeffrey L - ESA 

Subject' FW; Ccxnmertts to NIOSH on Four Recent Documents for Review and Three Earlier Documents 
Hi Rose, 

I am forwarding this latest from Jeff cm the TBOs although t need to ser>d you another message received late 
Friday from Naimon and Shelby - the HHS draff revised regulation on adding classes to the SEC are here and 
need highest priority. I forgot that with the holiday and flexing you would not see it without a forward so look for it 
after fr^s. \Ne can figure out our tirrietabte sometime today hopefully. 

Thanks, 

Mark 

— -Cfr^inal Message — 

From; Kcrtsch, Jeffrey - ESA 

Sent: Tuesday, Octefoer 14, 2003 8:46 AM 

To: Turdc, Peter • ESA; Mosier, Roberta * ESA; Lelton, Rachel - ESA; Hallmark, Shefoy - ESA; Svenonius, Diane - 
ESA; Nesvet, Jeffrey L - ESA 
Cc: Rdnhalter, Mark A ' ESA 

Subject: Comments to NIOSH on Four Recent Documents for Review and Three Earlier Documents 
We recently (10/7 & 8) received four NIOSH documents kx* review. These documents were: 

■ Rocky Flats TBD, Part 2 

■ TIB on Estimating Maximum Plausible Doses to Workers at AWEs 

■ Portsmouth GDP TBD Part 2 

■ TIB on Occupational Dose form Elevated Ambient Levels of External Radiation 

Under our new review process, comments will be sent via E-n)ail from Pete to Larry. Comments should be 
primarily related to legal, policy, or adjudication Issues. Any s^niffcant technical issues/concems will also be 
noted. 

After reviewing the four docum^ts above, I have one issue that I would like everyone to consider. My comment 
concerns the TIB on Estimating Mawmum Plausible Doses to Workers at AWEs. On Page 4, Section 3.0, the last 
sentence of the pargraph under Table 1 notes, ‘Also, to be claimant-fovorable, it was assumed toat the worker 
spent htsffier lunch and breaks ^irigon an ingot.’ After reviewing a number of TBDs and nowTIBs, NIOSH 
needs to be sure that the various documents are consistent both technically arid pollcy-wlse. I realize that trie 
assumption stated above is very conservative (claim^t fovorable), but Is it plausible or reasonable? I would 
expect at lunch and breaks, a worker would move out of the work area. I think assuming a distance of one foot 
from the ingots/billets diring these times would be claimant fovorable and reasonable. My bottom line is that the 
assumptions used need to be reasonable, without being absunJ (my own view). 

Since I’ll be at NIOSH the first part of next week, I can only assist with getting the comments out on these four 
documents until Friday (10/17). 

We should also try to retom comments to NIOSH on K-25 TBD Parts 4 and 6 and Rocky Flats TBO Part 3 today 
(to meet process review dates). Mark, Rose, and I have discussed scxne issues and their comments should be 
available (hopefully) this morning. 


Jeff 
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From: on behalf of Hallmark, Shelby • ESA 
Sent: Wednesday, October 22, 2003 8:41 AM 

To: Lipnic, Victoria; Iverson, Kristine 

Subject: RE: David Mk^aels testifying 

I think he'll be fine. They may ask him about the Bingaman-Strlckland bill, and as you note, we can't restrict his 
free speech, but David isn't a wild advocate, and I’ve not gotten the sense from him that he believes Bingaman- 
Strickland would be good policy. From everything he's ever said to me, I think he supports the dose 
reconstruction process as a good way of bringing scientific evidence to bear on these difTicult yes-no 
compensation decisicxis, so that to the greatest degree possible, people who were mostly likely made sick on the 
job get benefits, and those who weren’t, don't. He's not an advocate of spreading SEC presumptions around I’m 
sure he supports the notion of Part D coming to DOL in one form or another (eg, Grassley’s amendment), but this 
hearing isn't about Part 0. He should be fine. I do think he will need to mention his DOL contractual relationship 
as a matter of full disclosure. Thanks, sh 

— Original Message 

From: Ltpnic, Victoria 
Sent: Tuesday, October 21, 2003 8:56 PM 
To: Hallmark, Shelby - ESA; Iverson, Kristine 
Subject: RE: David Michaels testifying 

He is being asked to testisfy as the minority's witness. Don't see how we can stop him. It would be nice if 
he could refrain from waxirrg on about how the Strickland bill is great and the program should be 
expanded to Include all sorts of other cohorts - or at the very least confine his testimony to what the 
hearing is supposed to be about which is Just DOL's performance via the program The Strickland bill is 
what this whole hearing has the potential to turn into; but don't see how we can stop him (from testifying) 

Original Message- — 

From: Hallmark, Shelby - ESA 
Sent: Tuesday, October 21, 2003 5:32 PM 
To: Lipnic, Victoria; Iverson, Kristine 
Subj^: FW: David Michaels testifying 
Importance: High 

David still has a part-time contract with us - we've gradually reduced it. I think it's about 'A time 
now He's working on outreach type issues. 

I'm sure his representation noted below is quite correct - David would be a very positive witness, 
both regarding our implementation of Part B and NIOSH's. He carries weight In the community 
and understands the issues dnoroughly, so his presentation would be helpful I assume the 
committee knows he has a contract with us, so in that sense he's not exactly an impartial witness, 
but as I said, he does have credibility in the community I don't know if the staff consulted with you 
on this. 

I have been uncomfortable with putting David on the podium in some of our other venues, but if the 
Committee wants him to testify on this set of issues, this seems ok to me. But given his political 
background, it's your call. I need to tell him one way or the other tomorrow AM, since he’s leaving 
town. Thanks, sh 

— Original Message 

From: Mosier, Roberta - ESA 
Sent: Tuesday, October 21, 2003 5:23 PM 
To: Hallmark, Shelby - ESA; Turcic, Peter - ESA 
Subject; David Michaels testifying 
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From: Kotsch, Jeffrey • ESA 

Sent: Monday, November 03, 2003 1 :24 PM 

To: Lelton, Rachel - ESA 

Subject: Follow-Up on NIOSH Advisory Board s Request for DOL Outreach Plan 

Rachel, the NIOSH Advisory Board asked for info on our outreach plans at the St. Louis meeting (see Shelby’s 
response below). WII 60TA take this on or do I need to continue to track it? 

Thanks, 

Jeff 

— Original Message 

From: Hallmark, Shelby - ESA 

Sent: Monday, November 03, 2003 12:48 PM 

To: Kotsch, Jeffrey - ESA; Turcic, Peter - ESA; Mosler, Roberta - ESA; Lelton, Rachel - ESA; Nesvet, Jeffrey L - 
ESA 

Cc: Reinhatter, Mark A - ESA; Tou^is, Rose * ESA 

Subject: RE: N<^ from NIOSH Advisory Board Meeting m St. Louis, October 28 - 29, 2003 

Thanks, Jeffrey. I note that the Board asked for info on our outreach i^ans •- 1 think we should put something 
together and send it, and I’d like to see it before it goes out. 

Re the issue of union and other interested parties getting to provide *pre-decislonar input on site profiles, I note 
that the Board voted 8 to 2 or 3 to urge such, although Zeimer indica^ that NIOSH isn't bourrd by that. NIOSH 
needs to do some work with this Boa'd so that the scientists and contractor reps don't just sit and accede to 
everything that the worker advocates come up with. Clearly, having NIOSH watt to set up meetings and go 
around this horn before they issue T^s will add more time to the process, which is already far too slow by the 
advocates' own reckoning. Unless one assumes that some of the advocates are actually interesting in making 
the whole process collapse under its own w^ght, the demands here are directly contradictory, and NIOSH and 
the Board's objective members ought to be pointing that out. The TBDs are quite comr^ex enough as it is — and 
as Larry E noted, NIOSH can accept input and make adjustments as it goes along, as of course ft must if 
individual dose recons turn up Information that wasn't cont^plated by the TBO. 

— -Ofigifwi Message 

From: Kotsch, Jeffrey - ESA 

Sent: Friday, October 31, 2003 11:43 AM 

To: Turcic, Peter - ESA; Mosler, Roberta - ESA; Lelton, Rachel - ESA; Nesvet, Jeffrey L - ESA; Hallmark, 
Shelby -ESA 

Cc; Reinhatter, Mark A - ESA; Toufexis, Rose - ESA 

Subject: Notes from NIOSH Advisory Board Meeting in St. Louis, October 28 - 29, 2003 

In tile interest of time (primarily my own), this E-mail contains the highlights of the NIOSH Advisory Board 
Meeting that was just held in SL Louis, MO. on October 26 - 29, 2003. I left a set of handouts with Pete. 

Tuesday presentations/discussions: 

■ Chris Ellison, NIOSH, presented information on claimant communication (handout in packet) 

• Dave Sundin presented a NIOSH Program Status Report (handout in packet). 

• I verbally presented information on the DOL Program. The Board asked if we couid get them a 
hard copy summary of the numbers presented. Also, wh»e they noted that DOL does not fall 
under their purview, the Board asked if DOL could provide information on our outreach plans (this 
arose from their interest in estimates of future cases) Leon Owens did mention that Pete had 
attended a meeting of union representatives a few we^s earlier. 

■ Tom Rollow pres^ted information on the DOE Subpart D program (handout in packet). Tom 
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noted that they’ve dtme about 1 .000 cases and are developing about 50 cases/week to be sent to the 
physicians panels. He further noted that DOE has an initiative to review cases wHhin 12 months. 
Tom mentioned that DOT needs $43 mitlicm to process the 1 5,000 case back-log within ttie next 
year. He projected that thek program will receive 120-150cases/weekover the ne>d two years. 

• Mark Griffon, Board member, presented an update from the Dose Reconstruction Review 
WcNldng Group. Three items were discussed: Procedure for Reviewing Individual Do^ 
ReccHistmchons Reviews; the Site Profile Review Task; and Dose Reconstruction Review 
Tracking {handouts in pa^). TTie tentative plan ie to have four panels, of toree Board 
members apiece, review 25 cases evwy hvo months. Cases will available for review once 
they have a Final Decision and are not being appealed. The contractor selected for technical 
support of toe Board is Saifofd Cohen 6 Associates (located to the Virginia suburbs) and was 
given a 5-year award of $3 tnilion. 

■ A discussion ensued (and continUBd the next morning) about the need for a subcommittee to 
oversee the dose reconstruction reviews and Interface with the contraftor. Since the r^eed, 
function and scope of the subcommitlee is uncertain, this topic will be kwther explored at the next 
Board meeting. 

Publ ic Comments: 

• Tom Horgan (sp?), a staffer from Sen. Chris Bond’s subcommittee introduced himself- 

■ Dervse Brock menlioned that there were ‘3.300 employees at Maliinckrodt and only 400 
ci»mants.‘ She expressed an interest in further outreach efforts. 

■ Clarrisa Eat<m stated toat missing records at Maltinckrodt are the result of totendona! actions and 
that the facility’s period should tndude re^u^ contamination. 

• Bob Tabor commented on a meeting at FernaW a few weeks ago and the confusion among 
workers atoout Subpart B and D programs and the FemakJ 2 ^ogram. 

• Richard MiHer. GAP. asked about the status and the schedule for the SEC rule to become public 
(Larry made no response). Richard cited two posstt>ie instances of conflict of mutest involving 
individuals who conbibut^ to site profiles and were also serving as defense experts in litigation 
cases. He also asked about the avallaWity to the public of the IMBA program (internal dose 
compute program used in dose reconstructions). 

• Dr. Daniel McKeel, pathologist at Washington University in St. Louis, stated that he felt two other 
epidemiological Judies related to Mallinckrodt should be included in the site profile. Also, he 
asked how many workers were found to have complete records at Mafiir>ckrodt (NtOSH staff did 
not have an answer). His concern is that if only 10% oftiie work^ had complete dosimetry data 
and 90% had incomplete or no data then there is significant concern stoout estimating the dose to 
individuaf workers. 

> Nancy Adams, daughter of MaHinckrodt worker, questioned the inabitity to find missmg medical 

and exposuw records, but noted that its rx)t uncommon. 

■ James Matolsky, son of a living Mallinckrodt emftoyee, reiterated the lack of available medical 
and monitoring records. He distxissed his father's work activities, working conditions in the 
buildings, and the "many incident* that occurred. He asked how NIOSH can judge work times 
and activities without records. He questioned how 8EC classes can be estabitshed, but rvot 
include foe facility at VU^don Springs. 

Dr. Melius, Board member, asked if the NIOSH staff will meet wito union represer>tatives and other 
interested indKnduais to discuss the Mallinckrodt site profile. Larry responded that NIOSH staff will hold 
meetings after site profiles are completed, Including examples of dose reconstiuctions. to solictt 
ccxnments. He also noted that when the site prafil« are placed on the NIOSH website that written 
comments are encouraged. He mentioned that these are ‘living documents’ and may change somewhat 
ov^time. 

W ednesday p re sentations/discussions: 

■ The ^rd discussed receiving phone and written correspondence toom current and potential 
claimants. The Chair told the members to refer people to OOL or NIOSH and to forward letters, 
especially if they contain add'rtional information relevant to the case. 

• Jim Neton presented an update on site profiles and specifically discussed the Mallinckrodt site 
profile (harrdout in packet). He noted that 50 - ^ healto physicists are working on the IS major 
DOE site profiles, which cover 77% of the claims, and they hope to complete there site profiles by 
the end of 2003. He noted that NIOSH has scheduled a public meeting on November 11. 2003, 
in the Savannah River area to discuss the SRS TBD. We need to have Larry infonn us of the 
schedule for dxese meeting so that we can have someorM attend from the DO or NO (if 
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deemed appropriate}. 

During the discussion of the Mallinckrodt site profile, Jim noted that for the early period (1942 - 
45 for external dose and 1M2 - 47 for internal dose) that dosimetry records were missing. He 
fijrther noted that operations were 'dirty,” but that the processes were known 

Dr. Melius raised a concern, echoed by other Board members, about having interested parties, 
e.g., union representatives, site experts, involved earlier in ^e preparation of d^e site profiles 
The Board discussed this at length and finely passed a motion (8 vs. 2 or 3; voice vote) to 
request that NIOSH consider worker and expert party participation during the preparation of the 
site profile as well as after'pubfication.' The Chair noted that the Board does not manage the 
NIOSH process, but provides oversight, and as ^ch this action may or may not be considered by 
NIOSH. 

■ Dr. Melius discussed the activities of the working group investigating options for the inten/iew 
process. He noted that discussions are continuing and a pres^tation will be made at the next 
meeting. 

■ Russ Henshaw, NIOSH, presented information on research issues (handout in packet). 

Public Comments: 

■ Eight individuals, mostly former employees, spoke about work activities and conditions at 
MallifWkrodt facilities. They spoke of the lack of monitoring, protective clothing, etc., and 
questioned how the site profiles could capture the actual workplace exposure to radioactive 
materials. Some asked that the site be considered for inclusion as a member of the SEC. 

■ Denise Brock questioned the use of "surrogate" workers in the TBD, especially during the early 
years when "records did not exist." 

■ Jim Warner(sp?). offered the assistance of the Missouri Office of Public Resources, if they could 
be of help to the dose reconstruction process 

The next meeting is scheduled for December 9 - 10, 2003, at the new Westin Hotel in Las Vegas. The 
Board is considering a tour of the Nevada Test Site on the 1 and extended an invitation to NIOSH and 
OOL staff. Tentative topics for the meeting include: meeting the new contractor (SC&A) to discuss task 
orders: recommendations from the working group on the interview process; update/presentation on the 
IMBA computer program; and ti^e need for a subcommittee to oversee contractor work 

The Board also tentatively selected fijture dates and locations for the two following meetings. 

• February 5 - 6, 2004, in Augusta, GA. 

• April 20 -22. 2004 in Hanford, WA (2-day meeting during this period). 


Jeff 
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From; Upnic, Victoria 

Sent: Friday. February 06. 2004 7.15 PM 

To: Iverson, Kristine 

Subject: RE: bond bill on EEOtCPA 

Tracking: Recipient Rwid 

Iverson, Kristine Read: 02/06/2004 9:41 PM 

There is not a fiscal conservative left anywhere. 

— Original Message 

From: Keelan, Elizabeth 
Sent: Friday, February 06, 2004 3:50 PM 
To: Iverson, Kristine; Upnic, Victoria 
Subject: bond bill on EEOIQ^A 

FYI - Sen. Bond introduced a bill this week to expand the Speoal Exposure Cohort to include 3 Missouri 
sites - former Mallinkrodt fecilities. 


S 2047 IS 


108th CONGRESS 
2d Session 
S. 2047 

To amend the Energy Employee Occupational Illness Compensation Program Act of 2000 to include 
certain former nuclear weapons program workers in the Special Exposure Cohort under the 
compensation program established by that Act. 

IN THE SENATE OF THE UNITED STATES 

February 2, 2004 

Mr. BONO introduced the following bill; which was read twice and retired to the Committee on Heal^, 
Education, Labor, and Pensions 


A BILL 

To amend the Energy Employees Occupational Illness Compensation Program Act of 2000 to include 
certain former nuclear weapons program workers in the Special Exposure Cohort under the 
compensation program established by that Act. 

Be It enacted by the Senate and House of Representatives of the United States of America in Congress 
assembled, 


SECTION 1. FINDINGS. 
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(C) The employee was so employed for a number of worK days aiggregating at least 45 workdays 
at a facility operated under contmct to the Department of Energy by Mallinkrodt 

Incorporated or its successors (including the St. Louis downtown or 'Destrahan' facility during any 
of calendar years 1942 through 1958, the Weldon Springs feed materials plant Jollity 

durrig any of calendar years 1958 through 1966, and the Hematite facility during any of calendar 
years 1958 through 1969), and during theemployment- 

'(i)(l)was monitored through the use of dosimetry badges for exposure at the plant of the 
external parts of an employee's body to radiation; or 

(11} was monitored through the use of bioassays, in vivo monitoring, or breath samples for 
exposure at the plant to internal radiation; or 

(ii) worked lr> ajob that had exposures comparable to a job that is monitored, or should have 
been monitored, under standards of the Department of Energy in effect on the date of 

enacimeni of this subparagraph through the use of dosimetry badges for monitoring external 
radiation e)^osures, or bioassays, in vivo monitoring, or breadi samples for internal 
radiation exposures, at a facility.'. 


END 
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Search 2 

From; Kotsch, Jeffrey - ESA 

Sent: Tuesday, February 10, 2004 9:48 AM 

To: Turcic, Peter - ESA 

Subject: Eight Previous TBD Reviews to end to Larry 

importance: High 

Pete, as always, sorry to bother you. t know you’re busy and often out of the offce. This is a compilation of three 
previous sets of comments sent to you on January 21, 27, and 30. The message below covers our comments on 
the following eight TBDs: 


• Paducah GDP Environmental Dose TBD, Part 4; 

■ INEEL External Dose TSD, Part 6 

■ Paducah GDP External Dose TBD, Parts; 

■ LANL Extern^ Dose TBD, Parte 

■ LANL Internal Dose TBD, Part 5: 

■ Mound Facitities TBD, Part 2; 

■ NTS Site Overview, Part 1; and 

■ PantexExternalDose TBD, Parts. 

The comments below incorporate feedback from SOL. We have our recurring general comments and a number 
of specific comments. Here is the text of the draft E-mail from you to Larry. 

Jeff 


Larry, we have reviewed the following eight TBDs; 


■ Paducah GDP Environmental Dose TBD, Part 4: 

> INEEL External Dose TBD. Part 6 

■ Paducah GDP External Dose TBD, Part S; 

■ LANL External Dose TBD, Part 6 

m LANL Internal Dose TBD. Parts; 

■ Mound Facilities TBD. Part 2; 

■ NTS Site Overview. Part 1 ; and 

m Panlex External Dose TBD, Part 6. 

We appreciate the opportunity to review these documents. Overall, we found these documents to be clear and 
well reasoned Our comments, bod) general and specific, are below. 

++++ 4 ++' + +++ + 

General Comments: 
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DOL suggests that NIOSH devetop some standard lenguage, to be hiserted in the document for each 
site, exptatning the decisions made by NIOSH ccMiceming what radiation is being measured artd generally 
setting forth its rationale for su(^ decisions. This should atso include some explanatory definitions 
concerning terms like 'facilities" (used in a number of places to describe particular buildings or operations 
at certain sites) This language would help ensure that key terms in the document are interpreted 
unffoimly in the documents prepared for each site and are mterpreted in a uniform manner by staff 
performing or rewewing dose reconstructions and by any outside reviewers or other interested parties. 

As noted previously in connection with other TBDs, it would be helpful for NIOSH to define the term, 
“occupational.*’ it may be unclear what is really meant by the term, i.e,, it refers to something not ernpioyment- 
related in any sense or that it means that NiOSH does not include it in astimaiing dose regardless of whether it 
might be related to employment in a b^dition^ workers' compensation analysis. 

Spe cific C om me nts: 

Padu c^ GDP Environmental Dose T BD. Part A 
Page 10-11, Sectiofi 4.3.1 

This section recommerfos fiiat external exposure measured by ambient radiation levels include natural 
background radiation. The TBDs should deal with these types of issues consisterHy and note the radonale h the 
text 

INEEL Ex tern al Dose TBD. Parts 
Page 29, Secfion 6.6, Table 6 7 

As has been recommended in connectton with reviews of other TBDs, the categoiiee listed in the table should be 
revised to "Likely compensable worker" and "Likely compensabte supervisor". 

PaOucah_QD.P External Dc«e TBD. Part 6 

We note the OCAS reviewer’s comment regarding me TBDs for the gaseous dr^sion plants, "the guidance in 
each is not as similar as ore would expect from simlar operations. Recognizing that each plant operated its 
dosimetry program sitghtly differ^tty, there are stilt commonalities among them and the TBDs F>rovide differing 
guidance." As we have comn^nted previously in connection with other issues discussed in the TBDs. the TBDs 
need to be consistent in their trratment of dose reconstruction issues and shoukf note the rationale in the text. 

LANL External Dose TBD. Part 6 

Page 7. lines 24-39 

The TBD discusses nuclear-related next-weapons projects that took place at LANL including designs for the 
prapuision of nuclear rockets into deep space, raising the inference that the radiation exposures associated with 
sucfi work will be counted in dose reconstructions. This should be clarified in the TBD, together with the 
supporting rationale. 

In several places in this TBD. there are detailed references, frequently with quotations, to historical reports 
documentfog the inadequacy of DOE dosimetry monitoring techniques. We are concerned that these references 
are mfiammatory arfo may undermine confiderKie in the dose reconstruction process. We suggest that 
consideration be given to removing the references en^iy anchor r^orking the discussions to include information 
that is pertinent to the dose reconstructor in a manner that is less provocative. The following are examples: 

Page 13, lines 17-19 

"A November 1974 sheet of potential values for the Remarks Code used in dosimetry records (in LANL 1974} has 
a Code 025 that signified "Used as Blank" and an August 1976 revisicxi has a Code 247 that signified Control film 
inadvertently issued to a visitor - D P 4/7776.' ’ 


agB 13, Iin9» 25-28 
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"An April 29, 2003 memo from Jeffrey Hoffman to Micha^ McNaughton (in LANL 2003} discusses two 
environmental dosimeters that had been labeled 'vault dosimeters’ in error." 

LA NL Internal Dose TBD Part 5 

Page 22 Sectbn S.2.4. lines 25-33 and oaae 23. lines 1-26 
Paqe24. S ec tbn 5.2 5. lines 9-15 
Page 25. Section 5.2.^ lines 5-15 

In Section 5 2.4, with regard to uranium bioassay results, the TBD sets forth methods for distinguishing exposures 
due to natural sources of uranium and limiting the bioassay resulte to occupational exposures. In addition, irt 
Section 5.2.5, with regard to urine bioassays that test for gross fission products, the TBD states that, ‘background 
levels, which were variable, provide a comfiriicating factor.' Further, in Section 5.2.6, with regard to polonium 
urine bioassay results, the TBD discusses accounting for background levels of polonium. As we have 
commented previously in connection with other TBDs, the TBOs need to be consistent in their determinations of 
whether natural background radiation should be included or excluded in workers' dose reconstructions and should 
clearly state the supporting rationale. 

Page 23. Section 5.2.5. lines 41-43 

We are concerned that the following sentence may unnecessarily undermine confidence in the dose 
reconstruction process and we suggest that it be reworded: "Interpretation of the fission/activation product 
urinalysis in a way that is meaninghji, as representative of all the possible fission products and activation products 
that a worker might theoretically have been exposed to, is a challenge." 

Page 34-38. Section 5.5 , 4 and Sectio n 5 5.5 

The TBD makes frequent reference to particular estimates of radionuclide intakes as "worst case’ Intakes or 
"worst case’ as^mptlons. The use of this terminology in the TBO might be confusing since in tie dose 
reconstructbn rule, the term, "worst case* is used in Tl^ specific context of NIOSH performing limited dose 
reconstructions for claims for which it is evident that further research and dose reconstruction wilt not produce a 
compensable level of radiation dose, because the use of worst case assumptions does not produce a 
compensable level of radiation dose. Is the TBD using this terminology in the same manner that it is used in the 
dose reconstruction rule? 

Pace 7. line 22: 

Page 39. line 1-2 

The TBD cites a reference describing monitoring methods at LANL as ‘unbelievably primitive by today's 
standards' and working conditions as ‘deplorable by present-day standards.’ These references are inflammatory 
and inappropriate for inclusion in the TBO which should focus simply upon the monitoring results arvi other 
available data, providing guidance to the dose reconstixictor on the interpretation of such results. 

M ound Facilities TBD. Part 2 


For purposes of clarity and accuracy, we recommend that the language in the first sentence, "is responsible for 
developing the technical capabilities and guidance used to implement” be replaced with "is responsible for 
conducting the program of dose reconstruction required by". In the second sentence, we recommend "of dose 
reconstructions" be inserted after ‘program*. 

Page s. Section Z2^ lines 17r22 and. 24-26 

in lines 17-22, the TBD states that Mound's secondary missions included ‘the use of radioactive materials for 
nonweapons purposes" and further indicates that the TBD contains supporting documentation to assist in the 
evaluation of worker dose from such operations, in addition, at lines 24-26, the TBO states that one of its 
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objectives is to evaluate the total Mound occupational dose that ‘can be associated reasonably with worker 
radiation exposure covered under EEOICPA legislation." The TBDs need to deal with this issue consistently by 
incorporating standard language indicating whether NIOSH finds radiation exposures associated with nuclear 
ron-weapons-related projects to be “covered under EEOICPA legislation" and therefore appropriate to include in 
workers' dose reconstructions, together with the supporting rationale. 

Page 5, Section 2.2. lines 32 - 36 

VVe have noted the same issue in connection with similar language in the K-25, Y'12. and Pantex TBOs, Part 1. 
The IREP code is a tool for calcutating probat^llty of causation, not worker doses; it should not be referenced in 
the TBOs as a tool for "estimating" or even "evaluating” doses. NIOSH may wish to substitute for the language in 
this TBD the same language recommended by the OCAS reviewer about the K-25 TBD: "This Site Profile can be 
a tool when performing dose reconstmclions for Pantex workers. The integrated Modules for Bioassay Analysis 
(IM8A) computer code is a tool useful for internal dose calculations. Information on measurement uncertainties is 
an integral component of the NIOSH approach. This document describes how to evaluate uncertainty associated 
with Pantex exposure and dosimetry records.” 

NTS Site Overview, Part 1 

Pag.e 4..- Sections 10 and 1.1. first three oaraarapha. lines 2-17 

to the first paragraph; first sentence, replace "officially" wkh "explicitly" and after 'Tecogn«ed” insert “in the 
Findings Section of the Act." in the second sentence, delete "selected types of.‘ In the third sentence, replace 
"Worker" with "Workers."' In the fourth sentence, replace the portion of the sentence, "individual worker doses," 
with ‘the radiation dose estimates that the Department of Labor will use in adjudicating certain cancer claims 
under the Act." 

In the second paragraph, in the first sentence, insert "performance of duty for" before "nuclear" In the second 
sentence, replace "Methods for implementing provisions of Ihe Act have been promulgated" with "HHS has 
promulgated methods for estimating radiation doses." 

In the third paragraph. In the first sentence, insert "of dose reconstructions" after "program." 

Page 4. Section 1.1. lines 31-34 

This paragraph reads, "The doses are evaluated using the NIOSH Interactive RadioEpidemiological Program and 
the Integrated Modules for Bioassay Analysis computer (M^grams. Information on measurement uncertainties is 
an integral component of the NIOSH approach, in additi^, this document describes the uncertainty evaluation 
for NTS exposure and dose records.* We have noted the same issue in connection with similar language in the 
K-25 and Y-12 TBDs, Part 1. The IREP code is a tool for calculating probability of causation, not worker doses: it 
should not be referenced in the TBDs as a tool for "estimating" or even "evaluating" doses NIOSH may wish to 
substitute for the language in this TBD the same language recomm^ded by the OCAS reviewer about die K-25 
TBD: This ^te Profile can be a tool when performing dose reconstructions for NTS workers. The Integrated 
Modules for Bioassay Analysis (IM6A) computer code is a tool useful fi>r internal dose calculations. Information 
on measurement unc^rtsirties is an integral component of the NIOSH approach. This document describes how to 
evaluate uncertainty associated with NTS exposure and dosimetry records.” 

Page 6. Section 12. lines 1-9 

The TBD discusses nuclear-related non-weapons projects that took place at the Nevada Test Site, including a 
program to develop an operational nuclear rocket for space travel and tests to detemiine if nuclear detonations 
can be used as a method for excavation. The discussions raise the inference that the radiation exposures 
associated with these projects wifi be counted in workers' dose reconstructions. This should be clarified in the 
TBD. together with the suf^rting rationale. 

Paged. Section 1.2. Ijfies 25-29 

In order to clarify the authority for recognizing diagnostic medical x-rays required for employment to be sources of 
occupational exposure, we recommend the following changes. Delete the second sentence of this paragraph. In 
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the Uitrd sentence, the language, 'in 42 CFR Part 62, one of the implementing regulations for the EEOICPA," 
should be substituted for “The passage of EECICPA recognized’ and that “are recognized" be inserted after 
‘employment.* 

Page 7, Section 1.2. lines 10-33 

The TBO discusses methods for estimating potential dose from inhalation of resuspended contaminated soils. As 
we have noted previously in conrrection with other TBDs that discuss issues of radiological exposure associated 
with soil resuspension, the TBDs need to deal with these types of issues consistently and should note the 
rationale in the text 


Page 33. lines 11-15. Table 6-22: and 

Page 49. A ttach me nt6F. lines 13-16. T a ble 6F-7 

As has been recommended in connection with reviews of other TBDs, the categories listed in the two tables 
above should be revised to “Likely Compensable Worker* artd “Likely Compensable Supervisor. ' 
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m: on behalf of Hallmark, Shelby - ESA 

Thursday, February 25,2004 3:17 PM 

, Turcic, Peter - ESA; Keelan, Elizabeth; Iverson, -Kristine; Lipnic, Victoria 

Cc; Nesvet, Jeffrey L • ESA; Turley, Sheldon G < ESA 

Subject: RE: Udall moves to help Rocky Flats victims • Rocky Mtn News 2126 


If Allard/Udail are going to pursue an SEC for Rocky Flats, whether by NIOSH reg or via legislation, we need to be in the 
room to hear what’s being discussed. I agree with Pete; from what I hear Rocky was probably one of, if not THE, dirtiest 
site. If there's a justification for an SEC anywhere, common sense suggest that it should be at Rocky. What NiOSH's 
take on that will be I don’t know, but would like to liear. 

Original Message — 

From: Turcic, Peter - ESA 

Sent: Thursday, February 26, 2004 3:00 PM 

To; Keelan, Elizabeth; Hallmark, Shelby - ESA; Iverson, Kristine; Lipnic, Victoria 
Subject: RE: Udall moves to help Rocky Flats victims - Rocky Mtn News 2/26 
Importance: High 

Last year, I think it was early spring, Senator Allard had a public meeting in Denver about Rocky Flats and 
EEOICPA I presented as well as Bev Cook and Jim Neton. The issues were Part D and the need for Rocky Flats 
to be an ^C. The ratbnale for SEC was that there was medical evidence from autopsies that people exposed to 
plutonium Tires, which were not at all uncommon, had considerabiy more plutonium in their lungs than the bio- 
assays indicated. This may be the rationale used in the proposal - if so it is probably a better rationale than for 
other SEC sites to be added. 

Original Message 

From: Keelan, Elizabeth 

Sent! Thursday, February 26, 2004 2:41 PM 

To: Hallmark, Shelby - ESA; Turcic, Peter - ESA; Iverson, Kristine; Upnt, Victoria 
Subject: FW; Udall moves to help Rocky Flats victims - Rocky Mm News 2/26 


This came in from our Regional Rep in Denver. .apparently Rep. Udall has introduced a bill (HR 
3843), along with Rep. Beauprez, and I am guessing, though I can’t determine 
definitely from the article, and the bill language isn't on Thomas yet, that it expands 
the SEC to cover Rocky Flats. Interestingly, the Senate Armed Service Cmte staff (of 
Sen. Allard's Subcommittee on Strategic Forces) called earlier this week for a briefing 
on SECs by NIOSH. NIOSH has asked us to participate in the briefing as well, 
though I am not sure if it is to participate in the actual briefing, or just to be there if any 
questions arise. Either way, I think that we should be there to be aware of what Is 
being said Please advise if you disagree. 

Thanks, Elizabeth 

« File: Doc 1 .doc » 

Denver Rocky Mtn News 

February 26, 2004 


Udall moves to help Rocky Flats victims 

Bill would speed up compensation to workers with cancer 
By Ann Imse, Rocky Mountain News 
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Colorado Rep. Mark Udall introduced a bill Wednesday to speed up a bogged-down federal 
compensation program for Rocky Flats workers sickened by cancer. 

He wants to waive a rule reqtiiring proof that radiation on the job caused their tumors. He 
said too many exposure records are missing from the nuclear weapons plant 17 miles 
northwest of downtown Denver. 

"Some Rocky Flats workers, despite having worked with tons of plutonium and having 
known exposures leading to serious health problems, have been denied compensation under 
the law because of bureaucratic red tape, missing records and inaccurate methods for linking 
employment and exposure," Udall said. 

"We must make good on promises of a fairer deal for these workers who helped America win 
the Cold War." 

Colorado Rep. Bob Beauprez, a Republican, joined Democrat Udall to co-sponsor the bill. 

The Rocky Mountain News reported on Saturday that the compensation program has paid 
only 1 0 percent of the 40,000 bomb-makers who've applied nationwide since it was approved 
by Congress in 2000. Nearly all the cancer victims must navigate a lengthy and difficult 
process. 

Their contamination records - some of them decades old - must be collected and plugged into 
a computer model to determine the probability that the illness was caused by radiation 
exposure. 

The 2000 law waived that requirement at several bomb-making sites where the radiation 
records were too inaccurate or missing altogether. Udall's bill would extend that exception to 
Rocky Flats cancer victims. 

Udall cited numerous problems with the Rocky Flats records, including: 

• Many exposures were not recordaJ at all. 

• The plant had no lung-counter to detect plutonium and americium in the lungs from its 
opening tn 1951 to the late 1960s. 

• Exposure to neutron radiation was not measured until the late 1950s. 

He cited one bomb-maker from the 1950s with radioactive material inside his body whose 
contamination was just recently discovered. 

He also said the goverrunent's computer model has errors in it. 

Udall said his bill would prevent "a miscarriage of justice," namely, the denial of benefits to a 
significant number of Rocky Flats workers whose illnesses were caused by radiation on the 
job, 

Udall's bill does not cover Rocky Flats workers with radiation- caused illnesses that are not 
cancer. Such as plutonium fibrosis. He is a co-sponsor of another bill that would ease 
problems in paying those workers by having the federal government cover workers 
compensation claims. 

So far, compensation has been paid to only 164 of more than 2,100 ill Rocky Flats workers 

who have applied. 
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u: on behalf of Hallmark, Shelby ' ESA 

Friday, February 27. 2004 10:57 AM 

lo: Keelan, Elizabeth; Lipnic, Victoria; iverson, Kristine 

Cc: Turcic. Peter - ESA; Nesvet, Jeffrey L - ESA 

Subject RE: Schumer request 


Thanks, Elizabeth. We fully expected that there would be legislation to broaden the covered employment window based 
on residual contamination as identified by the NIOSH study. It’s unfortunate that NIOSH, contrary to our repeated 
commentary, chose to establish a very low threshold in determining what is “signtficanl contamination” and as a result, 
^lese bills will sweep in tots of employees wrfio worked under very low levels of exposure, and who are therefore likely to 
have tittle or no chance of meeting the dose reconstruction numbers needed to get benefits. That would build the fires 
we've already seen growing for designation of Special Exposure Cohorts in places like Bethlehem Steel - see the busloac 
of protesters from Buffalo with whom Pete had to grapple earlier this week in front of our Cleveland office. As you know, 
we already have bills desigrtating SECs for Mallinkrodt in 8l. Louis (Bond), and Rocky Flats in Denver {UdaM) I believe 
Quinn and/or Slaughter suggested earlier that they intend to submit such a proposal for Beth. Steel. Thanks, sh 


- -Original Message 

From: Kedan, Elizabeth 

Sent: Friday, February 27, 2004 10:06 AM 

To: Hallmark, Shelby ■ ESA; Lipnic, Victoria; Iverson, Kristine 

Cc: Turcic, Peter - ESA 

Subject: RE; Schumer request 

FTI, looks tike yesterday some of the NY delegation dropped bills in both the House and Senate to expand 
EEOICPA coverage to individuals who were employed during periods of residual contamination. I think Ihis was 
something that Sen. Clinton brought up in her Jan. letter to us dealing with the EEOICPA report lo Congress The 
Clinton bill in the Senate currently doesn’t have any cosponsors, and the House bill was introduced by Rep. 
Slaughter, atong with Strickland. Whitfield and Quinn 

Original Message*—— 

From: Hallmark, Shelby - ESA 

Sent: Thursday, February 26, 20M 9:51 AM 

To: Upnc, Victoria; Iverson, Kristine; XeeiWi, Elizabeth 

Cc Turcic, Peter - ESA 

Subject RE: Schumer request 

Vicki, Kris, et ai. - Pete tells me that we've done our most extensive traveling resource center schedule out 
there In Western New York, including one just last November, He’s compiling the data regarding that history 
of TRCs, but I'm pretty sure it will show a substantially diminishing return as we’ve gone back. White we 
wouldn't rule out going back at some later date, we don't think in the short run a IRC in Buffalo would do any 
good, and at this point, I doubt that it would assuage Sen. Shumer either. Pete's going to draft a response 
that lays these points out. and talks about the fact that we think we’ve touched the vast majority of the people 
who live close to the Western NY facilities - it's all those who have drifted away, or worked at the many smaller 
facilities downstate that we haven't reached. We have some ideas about trying alternative outreach methods • 
possibly hiring local PR firms to get the message out in a tailored way in various areas (including the NYC 
area) We'll put that in the draft, and even suggest that we’d appreciate the good Senator’s suggestions about 
how to contact people who haven t heard about the program . But placing a permanent office in a particular 
spot - especially in Buffalo or thereabouts, where we think we've pretty much mined the claims • makes no 
sense at all 

One of the misconceptions that folks like Schumer and Tauscher nave is that somehow the resource centers 
are needed to help claimants navigate the system AFTER their claims are filed. This is not the case; once the 
claim goes to us, the resource center is out of the picture. That will also be made clear in our draft letter. 
Thanks, sh 

Original Message — 

From; Lipnic, Victoria 

Sent: Wednesday, February 25, 2004 2:44 W 

To: Iverson, Kristine; Keelan, Elizabeth; Hallmark, Shelby * ESA 
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Subjects RE: Schumer request 

Shelby » see below -- 1 agree with Kris’s assessment ~ assuming the numbers support it. Please 
have Pete check on numbers and will make a judgment based on the facts -- in the meantime, 
Elizabeth - viK)rk. with Schumer's office to set up the meeting with Pete or Shelby. Shelby, your call on 

attendees. 

— -Onginal Message — 

From: Iverson, Kristine 

Sent: Wednesday, February 25, 2004 1:03 PM 

Te: Keelan, Biiabeth; Upnic, Victoria 

Subject: RE: Schumer request 

1 recommend that we treat this no diflerently than Tauscher’s request • 1 assume the 
numbers support that. 

1 suggest we offer Schumer a traveling resource center. If he wants a permanent one, 
he'U have to spend Approps chits to get it. 

Vicki - If you ace comfortable with that, please communicate the decision to Shelby. 
If you have another view, let us know. 


Original Message — 

From: Keelan, Elizabeth 

Sent: Wednesday, February 25, 2004 12:27 PM 

To: Iverson, Kristine; Up^, Victoria 

Subject! Scriumer request 

I got a call today as well from Sen. Schumer's staff requesting a meeting (he specifically 
asked for Pete) on EEOICPA outreach in the Western NY area -- how would you like me to 
handle? He would like to meet next week. 

Also- FYI, the FECA proposal is over a1 0MB for clearance. 

— Original Message — 

From: Haliinark, Shelby - ESA 

Swit: Tuesday, February 24. 2004 8:18 AM 

To: Heimlich, JudtU) ■ EXECSEC 

Cc: Knouse, Ruth; Iverson, Kristliie; Turcic, f^r - ESA; Keelan Elizabeth; Npnic-vicki^dol.gov 

Subject: RE: 378889 Schunw/EEOQPA 

Thanks, Judith. I got a fax copy yesterday, and a call from Shumer’s staffer suggesting they 
want to meet on the issue. We will need a political call on how we should respond - this may 
be the first of several such attempt, now that Tauscher has gotten a center for California, sh 

Original Message 

From: HelmRch, Judith - EXECSEC 
Sant: Monday, February 23, 2004 7:23 PM 
To: Hallmark, Shelby - ESA 

Cc: Knouse, RuUi; Iverson, Kristine; Cooper, Horace - ESA; Turcic, Peter - ESA 
Subject: 378889 Schumer/EEOCIPA 

Shelby - This request from Senator Schumer, to Secretaries Chao and Abraham, for 
a pemnanert EEOICPA resource center to sen/e Western New York, is being routed 
to ESA. Although it has been assigned for Appropriate signature (due 3/9), we would 
tike to clearthe response through Exec Sec before it is sent, as noted on the blue 
border. Thanks. Judith 

http7/sims. dol.gov/sim s/Correspondence.asp?IDa378689 
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U.S. Department of Labor 

^ Empkjyment Standards 

Washington, D.C. 20210 

l!/P. 1 0 



MEMORANDUM FOR 


FROM: 


ROBERTA. SHAPIRO 
Associate Solicttor for Legislation and 


Legal Ck^unsel A 
VICTORIA A. LIPNIC ^ 


7 ^. 


Assistant Secretary 


SUBJECT : Department of Enei^y Draft Bill Amending Part D of the 

Energy Employees CNxupational illness Compensation 
Program Act of 2000 (EEOICPA) 

The Employment Standards Administration (ESA) has reviewed the Department of 
Energy (DOE) proposed amendment to Part D of the Energy Employees Occupational 
Illness Compensation Program Act of 2000 (EEOICPA) and has the following 
comments: 

ESA has no objection to Uie substance of tiie individual provisions of the proposed bill. 
However, we do not believe it would be wise at this time to propose minor adjustments 
to a statute that has fundamental problems (which are not addressed by the proposal), 
and which Is the target of numerous and various Cortgressional bills, none of which the 
Administration supports. At best, such a proposal would open the Administration to 
criticism for advandng an inadequate amendment when major problems have been 
Identified in tire structure and performance of the Part D program. At vrorst, the 
proposal might actually fuel, or be used as a vehicle for, an aggregation of ill-conceived 
amertdments that might otherv^se not advance. ESA recognizes the corrstrlfdion the 
current physician pay cap places on DOE's ability to reduce rts backlog of Part D 
cases. However, there are several other means through which DOE could tiultfuily 
address its backlog without proposing legislation which might very wall have serious 
unintended consequences. Those unintended consequences include, among others, 
the transfer of the Part D program to OOL, inappropriate e}q>anslon of tira Special 
Exposure Cohorts, and the broad expansion of coverage for ‘residual contamination’. 
Accordingly, ESA recommerxjs (hat DOE not pursue this amendment until such time as 
the Administration can arrive at a comprehensive and concerted legislative strategy 
regarding EEOICPA. 


.) 
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<-c: 

Subject: 


on behalf of Hallmark, Shelby - ESA 
Wednesd^, March 31, 2004 3:51 PM 
Keelan, Elizabeth 

Lipnic, Victoria; Turcic. Peter - ESA; Nesvet, Jeffrey L - ESA 
RE: EEOICPA SEC question 


Elizabeth -- Absent further Congressional definition in whatever bill that established an additbnal SEC or SECs, the 
additional benefits would come from the same EEOIC fund all Part B benefits are paid out of, and yes, they are mandatory 
dollars, not discretionary The Treasury is (properly, I believe, for the administration of an entitlement program) obliged to 
fill up our cup as fast as needed. 

If worded like Bond’s Mallinkrodt SEC addition, the effect is to take the NIOSH approval rate (currently 28%) and make it 
something like a 75% approval rate (some cancers are outside the SEC specified list, and as I understand it, those would 
still go through the dose recon process under Bond's approach). So the costs are going to be at least trebled, probably 
more, for any such site Actually, I expect the NIOSH approval rate to drop a good bit, since they've focused a lot of 
reconstructions on pretty dirty sites so far (or sites where there was little data to go on, which requires use of a “worst case 
scenario’ approach and amounts to the same outcome). So the cost increment will likely be even greater than 3X - 
maybe as high as BX -- and of course lots of cases will be paid that wouldn't even come close to meeting the 50% 
probability of causation based on dose recon. 

And of course any such legislation will only set off an escalating SEC arms race among members jockeying to 
demonstrate their ability to bring home ’special' benefits to their const^uents. And of course it would thereby expand the 
degree of inequity and opacity of the current program, and lay the groundwork for further dissolution of any conceivable 
logic or rationale for distinctions between SEC and non-SEC sites. Eventually, this way leads pretty inevitably to SECs for 
all, arid 3 to 8X costs for the whole shooting match. As an aside, can we really say that anyone is special if everycxte is 
special?? 

^rial comment free of extra charge. Please share wifo friends and neighbors.. , . 

— Original Message 

From: Keelan, Elizabeth 
Sent: Wednesday, March 31, 2004 12:07 PM 
To: Hallmark, Shelby - ESA 
Subject: EEOICPA SEC question 

Shelby - 

I have a question from the HELP cmte... 

If the Senate passes legislation expanding the Special Exposure Cohort group, do you know if that would mean 
expenditures of mandatory funding? Where do the funds come from to fill the trust fund coffers for the program. Is 
it mandatory money or discretionary? 

Thanks, Elizabeth 
Elizabeth Keelan 

Office of Congressional and Intergovernmental Affairs 
U.S. EJeparlment of I.abor 
(202) 693-46t)0 
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DtMuzio, Martfia A. 


From: 

Sent; 



DiMuzio, Martha A. 

Wednesday, April 21 , 2004 5:15 PM 
Elliott, Larry J. 

RE: SCnA 


Lorry 


I've asked Dove Stoudt to review the contract and their conflict of interest plan. SC&A did not let him know that 
Bob was being added to the controct, but unless he is serving as a Key Person, that wouldn't be necessary. 


I reviewed some of the language in the SCSiA proposal ond in it, they ogreed that they would work with the Board to 
develop their COl plan and that it would be submitted to the Board for final approval. To my knowledge, they 
haven't done this. 


Thanks, 

Martha 


Original Messoge 

From'- Elliott, Larry J. 

Sent; Wednesday, April 21, 2004 1:26 PM 
To: OiMuzio, Martha A. 

"’^bjcct: SCnA 


Martha; 

Please check with P&O on how and why (what rationale was provided) Bob Alvarez wos added to the SCnA contract 
after award of the contract. The issue is that Alvarez was a senior policy official at DOB and even though they 
have a COI plan isn't he too conflicted to effectively serve. 

Will need whatever paper PSO has in this regard for Naimon and Nesvet to use in determining what should happen 
next. Thanks, Lje. 


Sent from my BlockBerry Wireless Handheld 
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513 533 6826 P.02 


Elliott L*rry J. 

From: Townsend, Ronald [ron.townsendi^^ij.orgl 
Sent: Friday, May 07.2004 11:47 AM 

Tw Elliott, Larry J. 

Subject: Couple of Things 


Larry- 

i hope you are feeling much better. Sornr to hear that a bug hit you. I did not have wiything 
urgent today, but I did want to share a couple of things with you. We can talk about these 
sometime at your convenience as they ate just a heads up that some issues may surface. I 
would tike to get out ahead of these if we can . 

1) I understand that the independent overs^ht contractor will be starting very soon to look at 
what we have done in the d(^ reconstruction arena. It seems that some your staff and mine 
are a little edgy about this. The issue seems to come back to what you and I, all of us in fact, 
have struggled with Irom the very start. That issue is the balance of scientific accuracy and 
completeness versus production rate. From my perspective we are at a good balance that is 
defensible. But it may beat be defensible In context ofwhat our charge is. And that is to do 
dose reconstruction from a compensability perspective as opposed to a resrarch perspective. 

( sense that there Is some nervousness about how the oversight contractor ‘e going to 
approach this, if the oversight contractor comas at this from what I call a research perspective, 

will find that Is not what we have been doing. So I th'mk anything that can be done upfront 
ip manage expectations would benefit ail of us. Just my thoughts there. 

2) Related to the pressure of an Independent oversight contractor as well as public pressures. I 
am getting from our staff a sense that there may be some rethinking wItNn the OCAS sfaff of 
our current approach. The Issue seems fo focus on using professional judgment to do dose 
reconstruction for wod^ers that have no indMduat monitoring data. In toe short term, tois Is not 
a big deal. But toe decision on how to handle these cases has significant longer term 
implicattons. This Issue has come to the foreffont this week in meetings between your staff 
and ours. No decisions were made. However, the feedb^ I got is that your staff may be 
rethinking some aspects of the approach that has allowed us to accelerate and sustain 
production while on the way to 200 per week. The redfiag that was raised to me is that there 
are some pending OCAS decisions that have substantial implications. So this is a heads up 
that I am tracking this and Is something I was going to mention this morning In our discussion. 

We are hoping that we can stay the couiae with the approach that we have implemented 
following toe tr^ning of our four dose reoDnstiuctors. While there is some risk in using 
professional judgment, I believe It Is minimal. And I believe that as the project matures with 
more casM having been done, we will validate the professional judgment rationale. 

Bottomllna is that i wanted you to know tiie two primary things on my mind as we prepare to 
moot with you week after next. How these two issues unfold will determine In largo part where 
yoduction goes. 

hanks for allowing me to share some thoughts by e-mail. Always enjoy and benefit from 
talkir>g with you. /^afn, nothing Immediately urgent but a couple of things that have major 


12/6/2004 
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Couple ot 1 ^luigs 


i*ag&2ot2 


long term 

^ Best regards, 
Ron 


D 


_) 


1 1/29/2004 
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ORAU 

OAK rVOOSAMOCMTED UNIVeRSmEB 

Ma)' 28. 2004 


Centers for Disease Ccxitrol «nd Prevention 
CcHitncu Manegement Branch - PitUburgh 
P. 0. Box 18070, 626 Cochrans Mill Road, Building 140 
Pittsburgh, PA 15236-0070 

Attn: Ms. Florence Blade 


SUBJECT: REQUEST FOR MODOICATION TO CONTRACT 200'2802-00593, 

RADIATION DOSE ESTIMATION, DOSE RECONSTRUCTION AND 
EVAIAJATION OF SEC PETITIONS UNDER EEOICPA 


IDbar Ms. Black: 


Total CKpenditures through May 21. 2004, for CDC Contract 200-2002-00593, “Radiation Dose 
Eitimation, Dose Reconstruction and Evaluation <rf’ SEC PethionB under EBOICPA**, amount to 
$47,058,867. To date, the CDC has released $69,000,000 in funding to Oak Ridge Associated 
Universities (ORAU). Given totd expenditures throu^ May 21, 2004 and recent monthly 
expenditure levels, ORAU is approaching the threshold of seventy-five percent ($5 1 ,750,000) of 
the $69,000,000 in current tuning. We anticipate that current funding will support the project 
throu^ October 2004. 

Enclosed are ORAU's technical plan and co^ estimate for an addidonal $131,519,706 to cover 
the remaining period of the contract, November 1, 2004 through Septendier 30, 2007. At this 
time, we estimate the total cost of (he five year contract to be $2003 19,706. 

The technical plan incorporates critical assuir^ions and fiaffing trends fen* the remaining period 
of the ccntract. We derived the cost estimate by evaluating cost to date, and trending future costs 
in accMriance with the technical plan. For project associates and subcontractors that had over 
$500,000 in costs to date, vve have prepared detailed cost estimates. These uibcontractors 
reviewed and concurred with the cost estimates, which were dien incorporated into the aOached 
estimate. 


ORAU is pleased to stqrpot the dose reconstruction project for Che National Institute of 
Occupational Safety and Health, Office of Compensation Analysis and Support. If you desire 
additional information or detail, please coniaa John Crockett at <865) 576-3253 or email 
crocketi @orau.gov . 




Konaid D. Townsenc 
President and CEO. ORAU 


RDTrJTC:. 
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Search 4 


c»i behalf of Hallmark, Shelby -ESA 
V y. Friday. June 18. 2004 10:50 AM 

Wo^rs. Stephanie - OCIA; Keelan, Elizabeth; Iverson, Kristir>e; Lipnic, Victoria; 
Krishnamoorti. Mala; Sullivan, Adam 

Cc: Wilson, Mark; Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA 

Subject RE: Bond/Harkin amdt on EEOiCPA SECs 


Just in case there was any question, It's my strong belief that we should do everything possible to oppose these SEC 
amendments. Its quite possible that NIOSH may accept petitions creating SEC status Ibr some time periods at both the 
Iowa plant and Mailinkrodt, but that process should be allowed to proceed as outlined in tiie HHS regulations, not be short- 
circuited (and extensively broadened) by ill-considered legislation which will only inflame other Congressional delegations 
to join that parade. Although it’s complicated, we also think the $61 millior being discussed as the 10 year cost oftiie 
amendments is far too low. But the real issue is, this would be a terrible precedent Thanks, sh 


Original Message 

Fivm: Wolpers, Stephanie - OCIA 
Sent: Friday. June 18, 2004 9:45 AM 

To: Keelan, Elizabeth; Iverson, Kristkie; Lipnic, Victoria; Krishnamooiti, Mala; Sullivan, Adam; Hallmark, Shelby - 
ESA 

Subject: RE: Bond/Harkin amdt on EEOICPA SECs 

No further action was taken on the amendment yesterday. It is sbll pending. 

— Original Message--— 

FrcHii: Keelan, Elizabeth 

Senb Thursday, June 17, 20W 11:36 AM 

To: Iverson, Kristine: t^ic, Victoria; Kristvtamoortt, Mala; &ullivan, Adam; Hallmark, Shelby - esa 

Cc! WotKrs, Stephanie - OGA 

Subject: BorKl/Harkin amcft on eeoicpa SECs 

FYI, earlier this AM, Harkin, Bond and Talent were discussing their amdt to expand the list of facilities 
designated as Special Exposure Cohorts (SECs) to include Maltinkrodt in MO and the lAP facility in Iowa. 
Initially we did not know if they would be able to work something out with Warner to be allowed to offer the 
amdl have talked to HELP cmte, and believe tftat Bond negotiated this with Warner. They pulled the amdt 
earlier this AM though because they are fighting over the offset - approx. $61 M, Bond had come up with 
something that Warner and budget cmte folks were ok with, and then Harkin said that he wanted it to come 
from the customs user fees. Several Republicans have raised objections - citing th^ this is too often used as 
an c^et. Sc. hold up is currently over the offset. If they work this out, likely the amdt will be agreed to by 
voice vole like yesterday. 

We will be meeting with House folks on the Bunning amdt and will raise this as well this afternoon, so I have 
asked Stephanie to keep an eye on the floor should this come up again. 

Thanks, EK 


/ 



102 


Natonf Jim 

From: Neton, Jim 

Sent; Tuesday. July 27. 2004 1 0:28 AM 

To; HinnefekJ, Stuart L 

Cc: Elliott, Larry J. 

Subject: FW: Contract No.: 200-2004-03605 ‘Task Order 1: Site Profile Review - Access to 
NIOSH Recovered Document Data Files 


Stu, 

Please make sure that ORAU is aware that SC&A is turning on the heat to obtain documents for 
their site profile review effort- Last week I asked Judsort to provide tiectronic copies of the 
Bethlehem Steel and Hanford documents ASAP to SC&A. This should have been done by now. 
To my surprise, ORAU does not seem to have all documents that are cited in the TBDs. 

We also need to inquire of the status of making the entire document database available to SC&A 
via VPN. I had Dick check into this and ORAU had no fundamental objections to doing so. We 
can't afford to go into the next Board meeting being accused of obstructicxiist behavior. 

Thanks, 

Jim 

Original Message 

From: Judy Eley rmalltorteleylgscamcxoml 
Sent: Monday, July 26, 2004 1:47 PM 
To; Guess, LaiTy.E. 

Neton, Jim; ariun@leer.orq; Hans Behling; Kathy Behling; spectrunH»chB)att.net ; 
tbell@belsarassodates.com ; kltbob@erols.com ; kttbob^^rpower.ret; scohen®^! nc.com 
Subtect ; Contract No.: 200-2004-03805 - Task Order 1: SiteProTlle Review - Access to NIOSH 
Recovered Document Data Files 


adBoard725.ckc 
(48 KB) 
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DOL COMMENTS ON THE SC&A AUDIT OF THE 
BETHLEHEM STEEL SITE PROnLE 


The following are comments by the Department of Labor (DOL), Division of Energy 
Employees Occupational Illness Compensational Illness Compensation (DEEOIC) on the 
SC&A draft report Review of NIOSH Site Profile for BethlehOT Steel Plant Laclawana, 
NY, September 2004. The NIOSH Technical Basis Document (TBD) for Bethlehem 
Steel is Basis for Development of an Exposure Matrix for Bethlehem Steel Corporation, 
Lackawanna, New York; Period of Operation: 1949-1952, June 29, 2004. 

1. CLAlMAKr-FAVQRABrLnT 

SC&A Comment : 

The SC&A r^x)rt concludes that in several areas Uie NIOSH Betfilehem Steel Technical 
Basis Document (TBD) fails to be claimant favorable. Specific citations include a 
statement in the Conclusions section; Findings 1 , 3, 5, and 7; and Procedural 
Conformance Issue 4. 

POL Comment : 

In making worst-case assumptions, NIOSH must strike a balance between its policy of 
being claimant-favorable and its equally important policy of making determinations on a 
solid technical and scientific basis. Aj^Iication of the ‘‘worst-case conceivable” is not 
the intent of the EEOICPA statute or NIOSH’s regulations governing the dose 
reconstruction process. 

EEOICPA requires the dose reconstruction program to arrive at ‘ ‘reasonable estimates” 
of these doses (42 U.S.C. 7384n(d)). Per HHS regulations at 42 C.F.R. § 82.10(k)(2), 
“Dose is detennined using worst-case assumptions related to radiation exposure and 
intake. . Further, in § 82.4 (r), “Worst-case assumption is a term used to describe a type 
of assumption used in certain instances for certain dose reconstructions conducted under 
this rule. It assigns the highest reasonably possible value, based on reliable science, 
documented experience, and relevant data, to a radiation dose of a covered employee.” 

The basis of site profiles and TBDs is to document the radiological environment at a site 
applicable to the majority of employees under routine woridng conditions and during 
documented radiological occurrences or incidents, as applicid^te. In cases where no such 
data exist, eidier for a site or for a subset of employees, NIOSH uses maximizing 
assumptions in assigning doses that likely overestimate the dose actually received. The 
frame woric of TBDs is not intended to capture undocumented, or unusual potential 
radiation exposures to any one anployee, or to generically provide for worst-case 
simations imaginable which do not affect a majority of workers at a site, or a subset at a 
facility within. 
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2. SX IFFICIENCY ON BOTH SIDES OF 50% THRESHOLD 
SC&A Comment ' 

The SC&A rqjort notes in Objective 5, Regulatory Compliance (pj^e 14, second 
paragraph), that the “dose must be a technically defensible maximum, since this climate 
is used mainly to deny compensation, ia the expectation that the result for probability of 
causation will be less than 50%. Since some values for the PC are in the 40% to 49% 
range, it is essential that the maximum dose estimate be both technically defensible in 
rej^rd to completeness and adequacy of method and demonstrably claimant-favorable.” 

DQL Comment : 

The audit should equally evaluate and comment on NIOSH^s assumptions diat result in 
overcompensations, i.e., to what degree is NIOSH potentially too generous? The audit 
should not focus solely on what is most claimant-fhvorable, but what is sufftciettly 
accurate on both sides of compensation equation. 

DOL disagrees that “ . . .this [dose] estimate is used mainly to deny compensation.” For 
some employees at some sites other than at Bethlehem Steel, NIOSH’s dose 
reconstruction process includes an iterative approach to determine the most accurate 
(reasonably maximized) dose estimate, as requued by EEOICPA. Since all Bethlehem 
Steel employees, regardless of their duties or work locations are assumed to have been 
exposed to Ae same radiation exposure environment, dose maximizing assumptions have 
been built into the Bethlehem Steel site profile and applied to all employees. Altiiough 
each Bethlehem Steel employee is assumed to be exposed to the same radi^on 
environment, the dose calculated to any individual will depend on die cancer site and 
other employee specific information. 

3. DISTRlBUnON OF RESPONSIBILITIES BETWEEN DOL AND NIOSH 
SC&A Ccanment : 

The SC&A report concludes that considering the absence of records ^d other 
documentation it is particularly critical to interview former workers whose first-hand 
experience and association with Bethlehem Steel enable them to provide origina] 
perspectives and information concerning site practices and exposure history. Specific 
citations include Observations 3, 4, and 5. 

DQL Comment : 

The SC&A draft audit report on the Bethlehem Steel TBD does not accurately reflect the 
distinct responsibilities of NIOSH and DOL. NIOSH performs dose reconstiuctions and 
DOL verifies EEOICPA eligibility and adjudicates claims. Claimant-specific concerns 
outside the scope of the TBD and NIOSH’s claimant interview are adjudicated by IX)L 
on a case-by-case basis. The audit should be focused on the methodology of how NIOSH 
obtains information from the sites, not purely employee-specific events. Employee- 
specific incidences are evaluated and incorporated, as applicable, during the NIOSH 
interviewing process or during DOL adjudication of the claim. 

Many of these employee-specific concerns are not relevant for Bethlehem Steel because 
the TBD assumes that each worker was exposed to the level of the most ret^onably likely 
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exposed employees. For example, if a Bethlehem Steel employee can provide evidaice 
that the number of hours th^ woriced exceeded those assumed in the TBD, which was 
raised in Observation 3, NIOSH would factor this in the dose reconstruction or DOL 
could ctmsider this issue during the adjudication process. 

As part of its authority in administering the EEOICPA, DOL is responsible for 
adjudicating claims (20 C. F. R. 30, Subpart D). DOL requires thtU claim decisions 
undergo several levels of review. After a claims examiner develops a recommended 
decision, a senior claims examiner reviews that recommended decision, and a claims 
manager, who reviews a sample of such decisions, might review it as well. DOL’s Final 
Adjudication Branch (FAB) then reviews die recommended decision before making a 
final decision and awarding compensation, if appropriate. If during any of these reviews 
die reviewer determines that th^ was not enough information to make a decision, the 
case is sent back to the claims examiner for further development. As an example, if the 
review indicates that covered employment was not complete, or if employee-specific 
issues discussed in the CATI interview were not discussed in fire dose reconstruction, 
DOL has returned cases to NIOSH when die weight of the indicates that additional 
information needs to be considered furftier in the dose reconstructioi^. 

Upon receiving a recommended decision for the denial of compen.sation, the claimant 
may provide DOL with additional written and oral testimony regarding their claim, 
including evidence or compelling arguments in support of their individual circumstances 
that NIOSH did not include, or could not substantiate for inclusion, in tiie dose 
reconstruction. DOL adjudicates a claim based on factual infonnation and weighing of 
die evidence. 

SC&A Comment: 

The fifth item in die Overview of Opportunities for Improvemeitt section, on page 8, 
states that NIOSH should “Perform fiirtber document retrieval efforts to locate peitincnl 
documents in relation to rollings during 1949 and !950, and potential rollings post-1952.” 

DQL CcmmiMit : 

DOL is responsible for administering the EEOICPA, which includes establishing the time 
period for which a ‘'covered facility^' is deemed to be “covered." DOL deems the time 
frame used in the TBD to be applicable for Bethlehem Steel. 
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1 of 2 


Noton, Jim 


From: Neton, Jim 

Sent: Wednesday, SeptemberOI. 2004 4:09 PM 

To; 'Judson L. Kenoyer* 

Subject* RE; NIOSH Doc. Req — I got It 

OK, thanks, 

— -Original Message — 

From: Judson L. Kenoyer [mailto:Jkenoyer@oraucoc.org] 

Sent: Wednesday, September 01, 2004 3:40 PM 

To: Neton, Jim 

Cc: Edward D. Scalsky 

Sul^ect: RE: NIOSH Doc Req. — I got it 

Jlm- 

I was able to get the document translated into WORD. 

Because Ed ScsdsKy was the Team Leader for SR5 and that Is where most If not all of the references 
came from, I handed the list over to him. He is first checking to make sure that the documents listed are 
ref^nces in the SRS site profile. Ifthey are, we will indeed track them down. Ed and our Records 
group have been working with the SRS authors to gather all that are sNII needed. 

Thanks. 

Please respond using my ikenover@oraucoc.ora email address. Thanks. 
Judson Kenoyer, chp.cih 

ORAU Dose Reconstruction Team 
Dade Moeller & Associates, Inc. 

2100 Sherman Ave. Suite 250 
Cincinnati, OH, 45212 

(513)458-8905 
Cell: (509)430-7206 
FAX: (513)631-3696 

— Original Message — 

From: N^n, Jim [mailto:JFN2@COC.GOV] 

Sent: Wednesday, September 01, 2004 1:32 PM 
To: Judson L. Kenoyer 

Cc: Toohey, Richard; EHbtt, Larry J.; Paul Ziemer (External Audit) 

Subject: FW: NIOSH Doc. Req. 

Judson, 

Could you please toward the requested documents (either electronically or hard copy, whichever 
is quicker] to John Mauro ASAP? We want to make absolutely certain that we do not delay 
SC&A's progress In their review of site profiles. Please let me know when the files are s^L 

Thanks, 


12/3/2004 
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S- Cohen & Associates 

CDa \ An Emplokbb-Opnbd Company 

September 22, 2004 

James Neton, PhD CHP 
NIOSH/OCAS 
4676 Columbia Parieway 
Mail Stop C-45 
Cincinnati. OH 45226 

Re: CcKitract 200-2004-03805, Task 1, DocumrailNo. SCA-TR-TASKl-0001 — 

Review of NIOSH Site Profile fw Bethldwm Steel Plant, Lackawanna, NY 

Dear Dr. Neton: 

Enclosed is a copy for NIOSH technical accuracy review of the S. Cc^enand Associates 
(SC&A) draft report Review of NIOSH Site Profile for Bethlehem Sree/ Plant, 
Lackawanna, NY. For the sake of assurii^ die timeliness of this review, we request that 
any technical accuracy issues be brou^t to our Motion by October 4, 2004, so ftiat the 
dr^ final r^KXt can be saibniitted to the Advisory Board on Radiation and W<»ker 
Health (Advisory Board) at least one week prior to the next Board meeting, which is 
scheduled for the week of October 18,2004. Please provide any comment or mark-up 
directly to me via e-mail or &x with specific reference to corrections needed. We can 
alto discuss any issues you may have by conference call. 

The purpose of this initial review is to assure diat die SC&A review team has represented 
its i^ts in an accurate manner and dial NIOSH has the opportunity to review die 
document before it is publicly submitted to the Advisory Bo^ for its action. The 
Advisory Board will have ultimate province to »xepc the report, question its contents and 
bases, and disposition its issues regarding the Bethlehem Steel site profile wifti NIOSH. 

Technical accuracy in the context of our review of NIOSH site {Hofiles is the accuracy of 
fects, calculations, references, tmnmology, and tedmical represenUdions included in this 
review. This would not include diftd^ces over interpretations of technical data, 
operational history, and dosimetry; technical reasoning or judgments; or conclusions 
regarding the application and interpretation ofdata within the site profile. This 
distinction is important; the latter would rq>resent issues for which the Advisory Board 
will look to NIOSH and its contractors for response. 

We are also aware of the need to quali^ any input received from wtxkers that has not 
been fully corroborated for the sake of assuring consistency widi past adjudications made 
by die Department of Labor on wodeer claims. However, it ^ould be recognized diat 
SC&A’s role is to highlight questions cr issues for wdiich NIOSH further review and 
confirmation may be requested by the Advisory Board. Therefore, in this context, we 
intend to raise exposure or operational issues foot former workers have surfaced, even if 
not folly corroborated, as loi^ as they do not comjM'omise a past DOL claim adjudication. 

6a6B Old OOKNKWDUVB* Surra sot •McLeAN.VIaounA.* 22101 < 7O3.a93.M0O • FAx7<lia2ia236 
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To facilitate your initial ixview, we can be available die week of September 27, lOOA for 
a conference call regarding any issues. 

Sincerely, 



cc. K. Behling 

J. Fitzgmld 
A. Makbijani 
T. Bell 

R. Alvarez 

K. Robertson-DcMers 
H. Behling 

J. Lipsztein 

Project File (ANIOS/001) 


J 
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Original Message 

From: Nesvet, Jefl^ L • ESA 
Sent: FiWay, October 01, 2004 12:53 PM 
T<K Turdc, Peter - ESA; HaHmari, Shdby - ESA 
Siiblect; RE; Advisory CormrifttBe 

I agree that we all need to be there. This «vil be the first SEC petition evaluation plan to be 
discussed at a meeting and the first meebig after we get Part D and qiste possibly re^ual 
expansion or at least a new NIOSHresIdu^ Study. If ftiey use our Itaiguage on what the study 
sIXAdd look like we need to start wofkmg NfO^ and the commMtee in the right direction on that 
iesue. 

JEFFREY L. NESVET 

Associate Solicitor for Fedoal &i^>ioyeea' 
and Energy Welkers' Compensatimi 
Office of the ScrficiUn- 
Unitod States DqKntment of Labor 
200 Conslitutkai Avoiue, N.W., Room S-4325 
Washington, D.C. 20210 
(202) 693-5320 693-5360 (fax) 

Hiis mesK^ may contiun infonnakin ftiat is prhi^od or odterwise exonp* frcm diaclosure under 
i^iplicable law. Do not discfoie widioiit coasuhing Ite Office of the Solicitor. If you thhik you received 
this e-msil in eraor, plesse notify die tcaiet tarmedtaiely. 

— Origktal Message — 

From: TiinJc, Peter - ESA 

Sent: Friday, October 01, 2004 12:39 PM 

To: Halmarfc, Shelby - Nesvet, Jeffrey L - ESA 

Subject: RE: Advis^ ComndOee 

I m poitance; High 


I do think it would be a big help. 

Chfginal Message 

Mom: Hallmaik. Shelby - ESA 
Sent: Friday, October 01, 2004 12:38 PM 
To: Turdc, Peter - ESA; Nesvet, Jefhey L - ESA 
SiAJecb RE: Advisory Committee 

I think I need to be there, dfMil you? Re Jeff, fs his call. 


Please note new em^ address: 
haJlmark.8helby@dol.gov 

— Origincd Message 

Frem; Turdc, Peter - ESA 

Sent: Friday, October 01, 2004 12:33 PM 

) To: HaHmatk, Shetoy - ESA; Nesvet, Jeffrey L - ESA 
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Sul^ect: RE: AtMsory Cofnntfttee 
Impottance: High 

Yes, H is the subcommittee that ovemees the audit contract. We can sit 
in the meeting —even dosed meetings. Do you want me to get you and 
Jeffa room — going through NIOSH we can get government rates? 

— -Ottglnal Message — 

Frem: Hallmarfc, Shetoy - ESA 
Sent: Friday, October 01, 2004 12:02 PM 
Te: Nesvet, Jeffrey L • ESA; TurdQ Peter ' ESA 
Suli^fect: RE*. Ach^ory Comn^ttee 

What Is the ’subcommittee' that meets on OcL 10 in the AM? fs 
tNs the group that oversees the audK oorrtract? Arewe allowed 
to sit in on that meeting, or not? If so, I’d want to be out there 
the night before. Since DOL te being pushed as an Intermediary 
on that contract, we need to be up to speed - and posstoly there 
to make the counter a rgument in person and in detaS. ... 


Please note new email address*. 
hallniark.8hetby@dol.gov 


— Oiginal Message — 

From: Nesvet, J^fr^ L - ESA 

Senb Frfday, October 01, 2004 11:41 AM 

To: HaRmark, Shetoy - ESA; Turpc, Peter - &A; Hosier, 

Robeila'ESA 

Cc: Ctrfp, James E - ESA; Turley, Sheldon G - ESA 
Subjfecb Advisory Committee 

From the Federal Register: 


{Federal Re^ster; October 1. 2004 (Volume 09. Number 
190>] 

[Notices] 

(Page 58915] 

From the Federal Re^ster Orrime via 6PO Access 

|«vate.aoc8Ss.9}a.eov] 

iDOCtD:fr01oc04-63] 


DEPARTMENT OF HEALTH AND HUMAN SERVICES 


Centers for Disease Control and Prever^or 



KAR 21,200S 1Q:J5 


7(539602965 


Page 


DiMuzio, Martha A. 


From; 

Sant: 

Subject; 


Elliott, Larry J. 

Tuesday, October 19, 20CM 10;45 AM 
Homoki'Tilui, Zeda (Liz] E. 

Surrdin, David S.; Nalon, Jim; OiMuzb, Martha A.; Homer, Corrine 
RE; Final Report Review of Bethlehem Steel Site Profile 


There will be no word on new appointments until after the first week in November. We do need to develop on 
oppointment packoge for the next four members (Bibson, Sriffon, Melius, and Munn) whose oppaintmenfs expire in 
August 2005. However. I would really like to see how the first appointment package is treated before we submit 
the next - so we wait ond sec. Meanwhile if anyane has suggestions for primory end olternote recommendations for 
the next four appointees, please submit them to me and Con. Otherwise, I anticipote making a call for such in 
December, we will need to submit the package before winter is over. 

Lie- 


Original Message — - 

From; Homoki-Titus, Zeda (Liz) E. 

Sent'- Tuesday, October 19, 2004 9:23 AM 
To: Elliott, Larry J. 

Cc- Sindin, David S.; Neton, Jim; DiMuzia, Martha A.; Homer, Corrine 
Subject: RE: Final Report Review of 6ethlehem Steel Site Profile 


Lorry • I Speke with our FACA expert and she said there wos no way to stop c Board member from portlcipoting in 
the process, our only recourse would be to get the person removed from the Soord (through the White House) ar 
bring o personnel action against them Just os the Dept, would do if o regulor employee mode such o violotien. She 
' 'utso recommended that we check with CMC to determine if they hod seme internal policy regarding bod actions by o 
Board member, and so Cori would need to speak to someone in her chain to find out if there is another policy m 
place, then we would need to discuss proof, enforcement and how such enforcement would be viewed considering 
who is likely to releose. 

I ogree that the statement (or similar) should definitely go on every poge ana I recommend thot if be o stand alone 
pop'up page at the beginning of e CD or as the 1st page of the document if it is o PDF file not on o CD (similar to 
M4^at we do with PA statements on OR reports Thot go to the Boord). 

Any ward on any new oppointments by any chance? 

Thanks * Liz 

Zeda E. (Liz) Homoki-Titus 
Acting Team Leader 
Radiation Compensation Legal Team 
HHS Office of the general Counsel 
Public Health Division 
CDC/ATSDR Brunch 
5600 Fishers Lone, Suite 4A-53 
Rockville. Maryland 20857 
f 71-443-0115 - PHN 
' t02-3l5.6336 - Cell 
301-S94-0Q41 - FAX 
zhomoki^cdc.gov 
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MAS 21,2005 10:35 


7039602965 


Page 16 


.....Opiginfll Messoge 

From; Elliotl, Lorry J. 

Tuesday, October 19. 2004 9;11 AW 
j: Homoki-Titus, Zcdo (Liz) E.: Homer, Corrine 
Cci OiMuzio. Martha Aj Neten, Jim: Sundm, David S. 

Subject: RE: Final Report: Review of Bethlehem Steel Site Profile 


The part about limiting, or eliminotirtg, participation of a member come from me. But I meant it as o policy concept 
not something to be couched m a "Hurning statement" on o document. Cori has a grcot idea and I like Liz' longuoge 
below as o requirement for all the Board's work documents an pre'decisionol products. Let's see what the FACA 
expert and CMO soys. I would like to hove resolution of this by the time we talk with Ziemer and before the ne)rt 
SC&A product arrives. Thanks. 

Lje. 

- — Original Message 

From: Homoki'Titus. Zeda (Liz) E. 

Sent: Monday. October 18. 2004 11:29 AM 
To: Homer, Corrine; Elliott, Lorry J. 

Subject: RE Final Report: Review of Bethlehem Steel Site Profile 


As much os I like this idea, t am not sure wlMt outhority we would hove to keep someone from porticipoting ond 
voting, even if we could somehow prove they actually releosed a pre-decisionol document. I agree that each poge 
/ — Hould be marked. "Pre'dcciSienol Document. Not To be releosed (whole or in port) to any group, orgonizoticm or 
, erson outside the Board." I hove a coll into our FACA expert to ask her about any ether such issues and hew they 
moy hove been handled in the post. Thonks • Liz 

Zeda E. (Liz) Homoki-Titus 
Acting Team Leader 
Radiation Compensation Legal Team 
HHS Office af the General Counsel 
Public Health Division 
CDC/ATSDfi Branch 
5600 Fishers Lane, Suite 4A-53 
Rockville. Moryiond 20B57 
301-443-0115 - PHN 
202-315-6336 -Cell 

301-594-0041 • FAX 
Zhamoki$cdc.gav 


-—-Original Messoge 

From; Homer. Corrine 

Sent: Friday, October 15, 2004 1;21 PM 

■'o: Elliott, Lorry J.: Homoki-Titus, Zeda (Liz) E. 

V .ubjeet: RE Finol Report: Review of Bethlehem Steel Site Profile 


LorryyLiz - just a sugge5tion...fer documents that ore pre-decisional, we could put o statement on the document 
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DiMuzIo, Martha A. 

Elliott, Larry J. 

Wednesday, October 20, 2004 11 23 AM 
Howard, John; Homold-TItus, Zeda (Liz) E.; Brand, Anstrce M. 
Sundin, OaNdd S.; Neton, Jim; DiMuzk), Martha A.; Staudt, David J. 
PW: October 19, 2004 - Contract No.; 200<2004-03805 

High 


FYI, see attached. The Board’s controctor is totally out of control. We hove spoken with David 
Staudt the Contract Officer this morning and will hove o corrference coll with Dr. Ziemer, Liz, the contract officer, 
and OCAS staff at 12:30 this afterrwon. We will then schedule o conference call with the SC&A monoger (John 
Maura), ond ^e owner (Sanford Cohen), Dr. Ziemer, the contract officer and OCAS staff in order to have the 
contract officer and Ziemer give marching orders to SCdiA. Lje. 

Original Messoge 

From: Judy Eley [mailto:Jeley$scainc.com] 

Sent: Tuesdoy, October 19. 2004 5:23 PM 
To: Suess, Lorry E. 

Cc: ziemer^purdue.edu; Neton. Jim: Elliott, Lorry J.; jf it 2 gerold$upmc-biosecuPity.org; John J. Mouro; 
orjun®ieer.org; Hons Behling 

Subject: October 19, 2004 - Contract No.: 200-2004-03805 



From: 

. Sant: 

a 

Subject: 

Importance: 



LOF_fetlBr_.doc 





114 


DIMuzIo. Martha A. 


From: 

Sont: 


Elliott. Larry J. 

Monday, November 01, 20044:28 PM 
DiMuzIo, Martba A.; Neton, Jim 
Sundin, David S.; Hinnefeld, Stuart L 
FW; Revised SC&A Letter 


Importance: High 


I have reviewed and provided comments and edits in the att^hed. i want this to be carefully crafted, it should not give any 
basis for presuming that OCAS is forcing this, and it should be very clear and comprehensive on all points (which I do not 
think the attached is) where ScnA are deficient under the contract and task awards. 

Lje. 

— Original Message — 

Front! Neton, Jim 

Sant: Monday, Novernber 01, 2004 3:44 PM 

To: CHMu^, Martha A. 

Ce Elliott, tarry J.; Hinnefeld. Stuart L 

Subject! Revised SCSA Letter 

Martha, 

I have taken Dave Staudt's original letter to SC&A and revised it to include our additional concerns. Please review and let 
me know what you think. Feei free to add anything else that you think is relevant. I'd like to get this out the door tomorrow 
- the clock is ticking on our side. 



; scsA 
'<J6r-JWN.doc (70 Kl 


Jim 
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DEPARTMENT OF HEALTH A HUMAN SERVICES 


PuNc Hunh Servics 


CwAmi tor Olwne Conlrat « 


Sanfbrd Cohen 
President 
SC&A Inc. 

6858 Old E)oininion Drive 
Suite 301 

McLean, VA 22101 


Subject: Contract 200-2004^3805 
Task Orders 1 • 4 


Dear Dr. Cohen: 


S«f^ and He^’s ofCooipei^jon 

and Siq>p<Mt (Oi^S) has very serious concerns afto reviewing Dr. Maura’s Linritadon of Funds 
I I^Ut dated Octobo- 19, 2004. OCAS, the Advisory Boar d on Radiation and Worker Heahh 
I <ABRWH1. ind the Procurements and Grtnts Office fPGOl. have a number of technical 
perfoimanceandcoatconcernscoveringthespectTumofdieworkperfonnedandpmposed. TIk 
O ovemment acknowledges that SC&A in its performance has encountered some obstacles and 
I considen this in its per&nnance evaluation. Of critical importaoice is SC&Alf understanding 
diet no additional fUnds are available to carry out the overall audit processes. luring 
performance it tqrpears chat SC& A does not understand that any change in scope, time, and 
I budget has to be authorized by the ABRWH as well as obtaining the usual procuremHit approval. |. 

In light of this, the Government sees im way that the Savantudi River, Malinckrodt, and Hanford 
I site profiles can be delivered in time for ;^e Deonn^ Boa^ metting. T^e wilj need to 
review the Bethlehem Steel report and then a det^ination oftto ext^t^de^ irfthe 
I audit process that will be needed on future site profile reviews. Likewise, concerning the dose 
I recnnstniction reviews conducted under task 4, the Government and the ABRWH W ill need to 
review the deliverable provided and determine next steps. Cost performance indicia signal a 
disturbing possibility Aat the audit of a dose reconstruction wilL cost ^ub^tainti^ lv m ore than the . 
dose reconstructitMi itself. is equally concerned ^la the ynoMt pf stipj^ 

requested bvSC.&A in the area of intemal dosimetry, foi ; those cierfaniiing T^sk 4, reefing in 
coniddeiable government involvement and cost ovemins^ 


So that we( mav evaluate more fiiily the cost oyerruns associated with site profi le reviews, we 
request thm SC&A provide a lyeakdown of the fiinds expended for each site profile currently 
under review.. We would alsalike for SC&A to provide a list of the procedures reviewed under 
tadt 3. since in vour letter it states that SC&A's part of the coa ovemm is aitribiitable to the fact 
dial: ‘]^he lask orfCT r^ujre5 the revi ew of many ^ore prqcedines thyi qri pjnal ly rwjtjcipaed^^ 
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NIOSH is um ware of anv aoDfOval granted to SC&A to extend their review bevond those 
procedures listed in the original task order. In addition, it has been brought to our atteiilion that 
SC&A representatives have been requestiit2 documents directly from the Savannah River Site 
without coordinating these requests with NIOSH. OCAS staff as required in the task order 
contract. Wenalc dial SC&A abide bv the provision of Ae task order contract and coordinate anv 

interaction with DOE through the NIO^H. OCAS project officer for this confract- fBwwMtad: swiiwhmuiih 


llie Gk>veminent is requesting a teleconfennce to discuss these and othn* bsues as related to the 
subject contract David Staudt, contnct specially will contact you regarding scheduling. If you 
have aiy additional questions or concerns, please contact hfr. David Staudt at (412) 386-6459. 


Sincerely. 


Larry £. Guess 
Contracting Officer 

Acquisition and Assistance Field Brandi 


Co: John Mauro, SC&A 
Laurie Loomis, SC&A 
Martha DiMuzio, OCAS 
Larry Elliott, OCAS 

fim Neton. OCAS 

David Staudt - PGO 
Paul Ziemer, ABRWH 
Letter File 
200-2004-03805 
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Sent: Friday, November 05, 20CM 3:42 PM PRIVACy ACT INFO 

To: Elfiott, Larry J. 

Original Message 

From: Hallmark, Shelby - ESA [mailto:Hallmark.Shelby(S>dol.gov} 

Sent: Saturday, October 09, 2004 1'.31 PM 
To: Howard, John 

Ccs Elliott, l^rry J.; Turdc, Peter - ESA; Nesvet, Jeffrey L - ESA; Katz, Ted 
Subject: Our new tasks.... 

Importance: High 


John, I confess I'm not entirely clear on all the soon-to-be enacted language on EEOICPA 
as it applies to NIOSH, but one issue emerges as a giant question marli^problem: the 
"radiation dose" definition that we tried to get the conferees to add in to avoid dose recon 
mayhem in the AWE sites, is in the bill (pp. 3 1 -84 and 3 1 -85). Unfortunately, it's 
application is LIMITED, AS WE READ IT, TO THOSE WORKERS WHO ONLY 
WORKED DURING RESIDUAL CONTAMINATION PERIODS. (Just in case you 
don't have the bill language yet. I'm attaching the conference report pdf file. It's pages 
934-973 of that file.) 

Had the definition ^plied to ALL AWE employees (and asstuning it ^tually does what 
it purports to do - li^t the dose NIOSH has to estimate to DOE generated radiation), 
then the policy issue we have both been straggling with would have essentially been 
resolved in a sensible way. But with the above limitation, NIOSH has a clean way of 
dealii^ with the newly added residual rad. workers, but NO HELP AT ALL with regard 
to those who were already eligible for Part B due to work during the DOE contract 
periods. That means, unless you guys can find a way to legally support a policy that has 
the same effect as this newly legislated definition - something that hasn't been 
forecoming to date — you are stuck with having to measure/estimate ALL radiation from 
all sources at the AWE &cilities, for any worker who started work during the DOE 
contract period. That in turn would mean SECs would be declared in those AWE sites 
where information is inadequate or nonexistent regarding commercial or other non-DOE 
radioactive material. The residual rad only workers might not be eligible for SEC status, 
but all the others would be. 

As you know, we've been in a state of anxiety about this issue for over a year, and there is 
no question that the Board will have read the new statute carefully on this point and be 
ready for bear on this issue whenever the SF meeting is rescheduled. You can rest assured 
that Richard Miller has figured all of this out - he probably authored the language in the 
new bill, and he's quite clear on the implications of tiie issue. With Schiuner and the rest 
of the NY delegation up in arms about moving ahead on AWE dose recons, this issue is 
ready to blow up. 

Despite the fact that both our organizations have a ton of work to do to gear up to react to 
the new legislation, I think we need to get on the same page on this particular issue in the 
biggest of hurries. I'll ask Pete to get in touch with Larry on this to set something up. 
Thanks, sh 
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DiMuaoJAartfia^ 


-nm: EllioH. Larry J. 

Sent: Wednesday, NovOTiber 10,2004 7;S0 AM 

ro; Sundit?, David S.; Neton, Jim; EIIIs<mi, Chris (NiOSH); DiMuzio, Martha A; Hinnefeld, Stuart L; 

■ ' Calhoun, Grady; McCsrthy, Richard 

i. FW; SCA Contract 


see string below. 

-je. 

— Original Message 

-rom: Billott, Lorry J. 

Sent: Tuesday, Novembo' 09, 2004 7:08 PM 
To: ’pl.nemer&insightbb.com' 

Zc- Howard. John: Homoki-Titus, Zeda (Liz) E. 
Subject; Re; SCA Contract 


Dr. Ziemer, thank you very much for responding. I dislike the spector of impropriety being raised cround this 
issue. I believe you know how hard we have, and ore, trying to ovoid even the perception that we hove influenced or 
controlled the Board's review. 

Have a safe drive tomorrow, looking forward to our meeting. Lje. 


Sent from my BlockBerry Wireless Hondheld 

- ) 

---—Original Message 

From: Paul Ziemer <pl.ziemer0jnsightbb.cam> 

To: 'James Melius' <Ateiius$nysiitjna.org> 

CC: mackatll 6 $msn.com <ma€katll 6 &msn.cam>; ANDERHA$t>HFS.STATE.WI.OS 

<ANbERHA$DHFS.STATE,WI.US>; ondrode@lani. 90 v <ondrode@lani.gov>; c_«ivens01@comcost.net<c_owens01 
@comcast.net>: Elliott, Lorry J. <LJE1@CDC.^V>: wimuvi@aol.com <wlmunn@aol.com>; Mellus@NySLIUNA.org 
•cMeliu 3 @NySLIUNA.or 9 >; roy.dehort@vondcrbilt.edu <roy.dehort@vanclerbilt.edu>; espoiodd@aol.com 
<espoicdd@ooi.com>; Mikehgibson@cinci.rr.com <Mikehgibson@cmc(.rr.com>; gnrssir@frontiernet.net 
< 9 nrssir@fp 0 nticrnet.net>; Mork Griffon' <griffonm@ottbi.com> 

Sent: Tue Nov 09 17:51:54 2004 
Subject: RE: SCA Contract 

Jim; 

Jc^n Mouro contacted the CDC Contractors Officer on October 19 indicating that funds for Task Order 1 (Site 
Profile Reviews) were 90% expended (os of Si^ember 30) and were projected to go about $110,000 over budget 
Just to complete the Sovannoh Rive', Mdinckrodt, ond Hanford Reviews. 

Also he indicated that funds for Tosk Order 3, Procedures Review, were 98 % expended (os of September 30) and 
were projected to 90 about $23,000 over budget to complete the tosk. 

the controctor cannot legally exceed ^e budget, and since changes eon only be made by Iht Boord (and not 
by NIOSH), John Mouro, has put work on both tosks on hold. When the Contracting Officer mode me aware of this 
situation, I informed John /Aauro that any changes in scope, ^me, or budget hove to be oirthorized by the AORWH 
and then go through the procurement approval process. NIOSH can not (and will not) modify the tosk orders. The 
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CDC Contracting Officer ivill also require that ony changes be preceded by a formal submission to the Board by the 
contractor. 

It should also be noted thot SCAA FH*oJected expenditures through November 30 for Task Order 3 mtIII be ot about 
of budget for review of only 20 dose reconstructions. This works out to be over $14000 per review. 

i., 

1 real dilemma for us is that ony additional funds thot the Board may authorixe for completing the present tasks 
will eat into the funds ovailoble for the rest of the work. 

I have been on travel for the post 15 doys, md John Mauro and I hove had difficulty in linking up to discuss this 
dilemmo further. In ony event, the full Boord will need to deal with it ot the upcoming meeting. 

Paul 


Original Message 

From: James Melius [mailto:Melius9nysliuna.org] 

Sent: Tuesday, November 09, 2004 3:30 PM 
To: pl.ziemer9insightbb.eom; IJel9cdc.gov 
Subject: SCA Contract 

In trying to find out the status of the site profile reviews in order to get ready for our work group coll regarding 
the SFC reviews, I discovered thot there appears to be megor issues regarding the SCA contract. Work on parts 
of the contract has been stopped, ond the task order is being modified (?). 

Regardless of the merits of the contract issues, I find it very disturbing that the Advisory Board hos not been 
notified and thot signif icant modifications to the task order or controct ore being considered or negotiated without 
'Se involvement of the full Board. 

■|ii^ dangers toNIOSH of appearing to be interfering in the Board's review of the does reconstruction process are 
obvious. No matter how well intentioned and oppropriate the NIOSH actions hove been, the lock of transparency of 
these actions can only heighten suspicions about NiOSH's motives and lessenthe credibility of the Board's 
oversight. 

If significont changes ore being considered, this needs to be on open process. 

Jim 


2 
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Message Page 1 of 1 


^ Elliott, Larry J. 

From: Homoki-Titus, Zeda (Liz) E. 

Sent: Friday. November 12, 2004 12:33 PM 

To: 'lloomis@scainc.com' 

Cc: Elliott, Larry J.; 'Paul Ziemer Ph. D. (ziemer@purdue.edu}' 

Subject watermark or header regarding the Privacy Act and Pre-decisional documents 

Ms. Loomis - Thank you so much for following up with me so promptly yesterday. I am sorry that I 
was oxrt of the office, it was a federal holiday. Per my me^gc to you earlier I have attached below the 
Privacy Act statement that should be at the teginning of all documents that SC&A provides the 
Advisory Board on Radiation and Worker Heahh that contain Privacy Act information, such as 
the reviews of individual dose reconstructions. Following that is the statement regarding pre-decisional 
documents that should not be shared outside of the Board and HHS (and of course SC&A since you all 
prepared them). The pre-decisional statement should be on every document diat SC&A prepares for the 
Board that the Board has not reviewed, commented on, voted on and finalized through a consensus 
vote. The pre-decisional language should be on every page (I made it as short as possible to save room 
and either a header or watermark is fine, which ever you prefer) and the Privacy Act notice should be the 
first page of a document that contains privacy act information, such as die dose reconstruction reviews. 
Thank you so much for your assistance on this very' important matter. Please contact me, Larry Elliott 
or Dr. Ziemer with any questions. 

) 

NOTICE: This information is protected by Privacy Act 5 USC §552a: disclosure to any third party 
without the written consent of the individual to whom the information pertains is strictly prohibited. 

This is a Pre-Dccisional Document. It is not to be released (in whole or in part) to any group, 
organization or person. 


— Zed« E. (Liz) HOTCfci-Jiiu 5 _- 



HHS Otfix of the General Counsel 


Public Heilth Division 
C 3 X 7 A.TSDR Branch 
S 600 Fishers Lnoe, Suite 4 A -53 
Pockvitle, Msryluid 20857 
301 - 443 - 0115 -PHN 
2 (C- 315 - 6336 -Ce!l 
301 - 594-0041 -FAX 
A omokiiacQe.BO v 


n pertofu net tiHhorized tft r<c«ive wch iDfomuion vtd ifrnBiiri^S Bbove. Ifyouare notlbc iiiiaitfed rasipicnt(s)i iSKmiaUioo. Ciftnbudga, ^ is nictlyprohibiuil ^rcu think yo^ hive 

■waved ihii doiaunim ii emx. pleat nadf)' the ieD4a imrediisty nd ddes tte edpui Think you 


j 
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^Hoft, Larry J. 

i-rbm: 

Sent: 

To: 

Cc: 

Subjoct; 


Staudt, David J. 

Monday, November 1 5, 2004 1 :D4 PM , 

‘Sandy Cohen'; 'jmauro@5cainc.com': 'Laurie Loomis' 
DiMizio, Martha A.; Elliott, Larry J.; Neton, Jim 
Request for detailed cost proposals 200-2004-03805 


Dear Dr's Cohen and Mauro, 

I'll send a formal request letter some time tomorrow... The Advisory Board requires detailed cost-to-corrpiete proposals 
so that it may consider additional funding in the next week or so. Last week we discussed ball park numters, please 
submit detailed cost-to-complete proposals for the following: 

Task 1 - Need two proposals. First is to complete the first 4 sites. "Rie second would not only Include completing the first 
4 but to complete all the sites as detailed in the SOW. 

Tasks 3 and 4 - detailed proposals to complete the tasks in accordance with the SOW. 

The proposals need to be received this Ttujrsday so that th^ can be distributed Friday and reviewed fora meeting next 
week. 

‘""Please submit electronically in Word and Excel format to mysetf, Dr. Zietner, Larry Elliot, Jim Newton, and 
Martha DIMuzIo I will likely be cut Thursday and Friday and will not have e-mail access. 

Please give me a call if you have any questions. 

^,,^ards, 

David Staudt 

Oavid Staudt 
Ccfltracting Officer 

CDC - Procurement and Grants Office 
Acquisition and Assistance Reid Branch 
M/S P05 

P.O. Box 18070, 626 Cochrans Will Road 
Pittsburgh, PA 15236-0070 
(412)386-6459 fax 6429 
dstaudt@cdc.gov 


David Staudt 

Cwib^ng Officer 

CDC - Procurement and Grants Office 

Acquisition and Assistance Field Branch 

M/S PCS 

P.O. Box 18070, 626 Cochrans Mill Road 
Pittsburgh, PA 15238-0070 
(412)386-6459 fax 6429 
dstaudt@cdc.gov 



122 


Advisory Board on Radiation and Worker Health. Audit Contractor and Perceived or Real ... Page 1 of 2 


Elliott, Uny J. 


From: Hallmark, Shelby - ESA [Hallmark.Shelby@dol.gov] 

Sent: Monday. November 15, 2004 1;06 PM 

To: Howard, John 

Cc: Elliott, Larry J.; Nesvet, Jeffrey L - ESA 

Subject: RE: Advisory Board on Radiation and Worker Health Audit Contractor and Perceived or Real 

Conflicts of Interest With OCAS 
Importance: High 

John, after our call ttiis morning and on further reflection. I would argue that "conflict of interest" is the wrong 
rubric under which to discuss the Board's concerns. Certainly no one could argue that OCAS or Larry have an 
"interest" in curtailing or channeling the Board or Its contractor's activities in the sense of a financial interest. 

There appear to be tensions between what the Board or its contractor want to do and what NIOSH/OCAS as the 
administrative support entity can support or agree to. but those are inherent in ANY FACA committee situation 
where the committee has a responsibility to review and potentially cnticize tee work of tee support agency. Policy 
tensions aren't conflicts of interests, they're just conflicts. 

That kind of tension is to be expected, I would argue, rtot to be "overcome" by bringing in a third party to 
intermediate between the comimittee and the agency it is providing public commentary on. 

As the D80 or Exec Secretary, Larry has a defir^ed role to play - which may include advising the Board that its 
..budflet s limited, or that the rules governing its activities don't allow it to do something it would like to do. Thafs a 
role thatfiasIS'be'tffi^B to Stly FACA eommlttee; ^sumaUy^hese atlas and JiSlstionships were laid 

out In tee FACA precisely to ensure that such bodies don't go off the deep end. 

The apparent suggestion going around that the Board's contractor ahouid have an essentially unlimited resources 
hints at an excursion toward the deep water. But having to tell the Board that the money for their contractor (to 
whom teey appear to have delegated their own fundamental responsibility) is limited is only an enlargement of 
routine disputes that FACA committees might have about the number of times they should meet and in which 
locations. The supporting agency has the duty to send those messages. 

Rather than agreeing to the conflict of interest premise or giving it currency by substituting someone else in 
NIOSH/HHS as the DSO/ES, I am inclined to think you may be better off to simply reject this pressure. I don't 
know the particulars of what the Board - or Richard Miller or other parties - rright be asserting regarding Larry’s 
"conflict", but I don't recall Larry railroading the Board or coercing it to accept his judgments about tee matters it 
has a mandate to address. Pulling Larry off to safisfy this conflict claim may be a slippery slope - whoever takes 
those roles will be a representative of HHS, or heaven forfend, some other Federal agency, and will arguably be 
susceptible to similar claims of non-objectivity. 

I haven't discussed teis with Larry, but I suspect he would be thrilled not to have to MC tee Board meetings or 
tussle with it over this audit contract. But even tf you want to consider shifting those jobs to someone else, it may 
be wise to do so later, and with a clearly difterent rationale. Otherwise the Board/advocates may be encouraged 
to broaden their demands. 

Glad to discuss this further next week, but I wanted you to know my thoughts on this now, in the hope of 
influencing any decision to announce a change for the December meeting. Thanks, sh 


— Original Message — 

From; Howard, John [mailto;ZK21@CDC.G0V] 

Sent: Sunday, November, 14, 2004 2:24 FW 
To: Homer, Corrine 

Cc: Homold-TItus, Zeda (Liz) E.; Porter, Diane; Elliott, Larry J.; Katz, Ted; Dacey, Edward W.; Brand, 
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Advisory Board on Radiation and Worker Health Audit Contractor and Perceived or Real ... Page 2 of 2 


Anstice M. 

Subject: Advisory Board on Radiation and Worker Health Audit Contractor and Perceived or Real 
Conflicts of Interest With OCAS 


Coirie: 


As you know, Larry Elliott serves as the Designated Federal Offlcial (DFO) and the Executive 
Secretary (ES) of the Presidential Advisory Board on Radiation and Worker Health (ABRWH). As you 
further know, Larry is also the Director of tt>e Office of Compensation Analysis and Support (OCAS). 


Recently, rt has come to my attention that there is at least a perceived conflict of interest in carrying out 
the responsibilities of these three roles, chiefly a perceived conflict between the two roles which require 
direct management interactions with the ABRVW (i.e., DFO and ES) and Bie role of administrator of the 
dose reconstruction program (OCAS Director). 

Specifically, the ABRWH has engaged the services of a contractor (Sanford Cohen & Associates, or 
SC&A) for the purpose of auditing the performance of the dose reconstruction program administered by 
OCAS directly and through a contractor (ORAU). Interaction with the ABRWH concerning issues relating 
to their audit contractor may create perceived or real conflicts of Interest. The SC&A auditor contractor 
may have to be told unpleasant things and, on occasion, contracts may even have to be terminated, for 
instance. 

Clearly, such actions— even though remote— perceived to be taken by, or perceived tc be advised by, the 
audited entity (OCAS) is inappropriate as such actions may be perceived as retaliatory for a negative 
audit findings. Other, less drastic examples of daily frictions between the audited entity (OCAS and 
ORAU) by the auditor (ABRWH and SC&A) can lead to real or perceived conflicts of interest by the 
immediately affected parties, and by others with interests in the Eneigy Employees Occupational illness 
Compensation Act. 


1 am interested in temporarily (and perhaps permanently at some time hence) removing the OCAS 
Director from the roles of Designated Federal Official and ABRWH Executive Secretaiy, and certainly by 
the lime of the next ABRWH Meeting on 1 3-1 6 December 2004 in Livermore, California. 

-l- wn ii lri appreiHatia ym ir artvlr.^ n n this course of action and what issues need tc be discussed to 
effautuale-alemporary fepteeement ef-PPO-^ ES for the AP^Wh 


Thank YcHJ 


JH 
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T^rom; 

ent: 

fo: 

Subject: 


Howard, John 

Tuesday, November 16, 2004 9;07 AM 
'hallmark.shelby@dol.gov' 

Re: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call 


Thank you for any guidance you or Vicky can offer. We will send you our response to 
Cindy. 


John Howard 

Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Hallmark, Shelby - ESA <Hallnark.Shelby0dol.gov> 

To; Howard, John <ZKZ10COC. GOV> 

Sent: Tue Nov 16 09:01:24 2004 

Subject: RE: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference 
Call 

Wow. What capacity is Ms. Blackaton operating under here? Is she threatening Judiciary 
Comrnittee hearings or the like? I'd say this was over the top for any nomial Hill staff 
interaction I've had.... 


As to her implication that the sky is the limit on funding, 0MB is pretty clearly not of 
the same opinion. I'm trying to get approval to spend the first nickel on the new Part E 
program and they’re questioning everything, down to the price of a GS-7. Apparently 0MB 
noticed there's a deficit, and would like to do something about it, starting with the 
bst gf administering EBOICPA. As you know, they also asked a whole lot of questions 
“about our, and your, request for FY 2006. 


It’s very odd to me that Cindi is hell-bent to see Richard Miller's strategy play out 
here. My boss is a former Hill person who may have some ideas about how to deal with the 
irate Ms. Blackston. Will let you know if I learn anything helpful. Thanks for sharing, 
sh 


-----Original Message — — - 

From: Howard, John [mailto:ZKZl@CDC.GOV] 

Sent: Tuesday, November 16, 2004 7:58 AM 
To: hallmark.shelby6dol.gov 

Subject: Fw: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference 
Call 

Importance: High 


Shelby: Thanks for your thoughts of yesterday. As you can see, life is becoming quite 

interesting relative to the management of the Board’s contract. Have a good day. 


John Howard 
^ant from my Bl. 


:kBerry Wireless 


Handheld 


--Original Message- 

From: Blackston, Cindy <Cindy. Blackston@mail .house .gov> 
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To: Howard, John <ZKZ1@CDC.G0V>; 'diane' <porter0cdc . hhs . govl>; Elliott, Larry J. <LJE1 
@CDC.GOV> 

CC: Kiko, Phil <Philip -KikoCmaii .house. gov>; Gibson, Joseph 
- ^<Josaph.Gibson0mail. house. gov>? 'Andrew Sherrill ' <SherrillA@gao.gov>; 'nugentm® gao.gov' 
,''nugentrafigao.gQV>; ’CrawfordBA@qao.gov' <CrawfordBA@gao.gov> 

\ ent ; Tue Nov 16 02!04'.18 2004 

Subject: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call 

It has come to my attention this evening that the Chairman of the Advisory Board is 
contacting all board members as well as Mr. Elliott suggesting that the Board convene a 
CLOSED session to review the scope of the auditor contract. During our conference call I 
was assured that nothing would happen with regard to the auditors work other than getting 
them the funds they need to finish the tasks they have currently suspended per the 
requirements of their contract. At no time did you Indicate that there was plan to reduce 
the breadth and depth of their work - just as egregious an action (for purpose of the 
appearance of a conflict of interest) as terminating the contract. 

The scope of this auditors work was extensively reviewed and comprehensive and detailed 
audit procedures were approved by the Board and each task carefully spelled out and 
approved by the Board. Dr. Zeimer has been the only Board member privy to some of the 
questionable private discussions between the auditor and NIOSH that were brought to the 
attention of the Committee. That the Chairman of the Board should pick this moment to be 
concerned about the scope of the audit and be willing to schedule an immediate CLOSED 
meeting is suspect and without question inappropriate considering the substance of our 
conference call. It. might, in fact, be in violation of the Government in the Sunshine Act. 

No meeting should be held without congressional and public scrutiny where reduction or 
alteration of the scope of the auditor's work is discussed and a representative of NIOSH 
is present and potentially influencing the discussion. This is especially true while GAO 
is reviewing the (apparently increasing) conflict of interest Issues we discussed. I 
would assume and expect that Mr. Elliott has expressed that to his friend Dr. Zelmer as 
well as the rest of the Board since it is my understanding he was one of the individuals 
who received this communication. 

^■"’he issue that needs to be taken up immediately, and should have been taken care of 3 
\^_.onths ago when it first came up informally in discussion with Hr. Elliott and Dr. Zeimer, 
is how much will it take to complete tasks the auditors is currently working on per their 
contract and getting those funds to them immediately for the tasks as approved (not 
modified) by the Board. I don't see Dr. Zeimer rushing to take care of that matter. As 

a natter of fact, he stated in an 11/15 news article that no matters (like publicly 
releasing the Bethlehem Steel audit) would be taken up prior to the scheduled Dec. 13 
meeting. Why is this scope issue worthy of an emergency meeting of the Board? 

The contract with the auditor states that the amount needed to complete is "estimated" at 
S3 million. There is no cap on amounts that NIOSH can spend on administrative costs, the 
contract with OEIAD or the work of the auditor. As we discussed before, this is a direct 
spending program. The NIOSH contractor doing the site profiles and dose reconstructions 
can roll right through the $74 million allotted well before the end of their job and have 
no problem getting millions more. Yet, right after our conference call where this was 
discussed, the contractor hired to perform the auditing function for the Board of that 
contractor for an estimated $3 million is subjected to intense scrutiny in their spending. 
Where is the scrutiny and deep concern on the excessive spending of the $74+ contractor? 

Aa far as I can tell there hasn’t been any and now one of the most important functions 
assigned to the Board is being tainted by overzealous policing of the auditors spending 
when in a direct spending system additional funds provided affect no other functions of 
the Board or NIOSH. ^ 

Perhaps if NIOSH is worried about saving money, the Board should hold more telephone 
conference meetings to save costs and apply the surplus funds to the auditing function. I 
have looked at the Board charter, the contract with the auditor and, of course, the law 
and cannot find any language providing the Board with budget authority. What is going on 
with this system? Who is really making the decisions about what is important and what 
costs are too much? If going well over $74 million to create the basis for claims 
approval is O.K., why is increased spending on a estimated $3 million audit to assure the 
' credibility of the basis for claims a huge problem that must be addressed by revisiting 

C he scope of the auditors work in secrecy? I would appreciate answers to these questions 
-nd concerns immediately. Thank you. 
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Homar, Conine 

Tuesday. November 16, 2004 10:33 AM 
Howard, John 

Homoki-Titus, Zeda (Liz) E.; Porter, Diane; EVlott, Lairy J.; Katz, Ted; Dacey, Edward W.; 
Brand, Anstice M. 

RE; Advisory Board on Radiation and Worker Heaith Audit Contractor and Perceived or Reai 
Conflicts of Interest With OCAS 



Subject: 


Good morning John, 

Sorry I could not respond any sooner.. .the short answer to your question: all you need is an e-mail or memo to Committee 
M^u 1 agement appointing a new DFO/Executive Secretary. Committee Management considers this a program decision and 
only wants a record of the change. I would suggest a memo stating that we will be replacing Larry with the (name of his 
replacement}, as of a specific date. There should be a strong administrative record of the action for public record. 

Past the administrative specifics ofhow to do this, I wonder if we could possibly find a different solution. Jptecpjeation dC: 
the perceived conflict of the same program managing both the federal advisory committee and the contr^ and funds has 
been an issue as long as t have worked in committee management, and prctoably quite some time before that. To d^, a 
solution has yet to be found that works to the satisfaction of all involved. Even with someone taking Larry's place as 
Executive Secretary, the new Exec Sec iMIl face the same uproar in one way or another when a funding or corrtract 
problem comes up, because tire Board cannot control funding. From what I have seen and heard with regard to the 
contractors, this seems to be more of a contractor problem than a conflict of issue problem. 

Would It be possible to have PGO act as this task ofoer contracfs Project Officer, vnth an OCAS person as the Technical 
Monitor? That might sufficiently remove Larry from the management/oversight of the contract to allow the folks to be more 
comfortable with conflict of interest perceptions while having aF^xopriate contract management maintained. PGO vrauld 
have no p^^nal interaction with the contractor outside the management of the contract, so contract management 
f 'htegrity should be clear. One other solution is to move the entire committee to the Department of Labor for toeir 
\_,>ianagement and oversight, but I'm not sure what the statute has to say regarding that solution. 

There will rtever be an easy time to make changes to tfie leadership of toe ABRWH because of toe dfficult nature of the 
Board but there is a lot going on currently, as you know; it might be best to wait on this action until the audit, contractor 
issues, and SEC finaRzation are complete and the Board has fully transitioned into the claims review process. This would 
also give you time to ease another person into the job. SometNng to else consider is if the Exec Sec is repiaced at the 
time, regardless of how well his replacement performs and no matter the reasons why Larry is replaced, it can ^[^sear as 
though contractors will not be held accountable and that outside influences forced the change allowing the perception that 
ttte ^rd or outside influences manage us, rather than NIOSH managing the Board. 

If you feel that replacing Larry is best, so as to remove any perceived conflict of interest Is necessary, the qualifications of 
Larry's replacement are very important. I'm sure I'm sincpng to the choir, but his replacement would need to be able to 
stand the political and Board pressure and not capitulate to tiie outside interests that wish to control the outcome of the 
Board’s and NIOSH's activities. In this position, toe Exec Sec can never make all parties happy as strong conflict is part of 
day-to-day operations with this Board, and there will never be a time that strong conflict does not exist on a wide vartety of 
issues. 

Thank you, 

Cori 


C 


— Orlglnal'Messdge — 

From! Howard, John 

Sent: Sunday, rtovembw 14, 2D04 2:24 PM 

Toi Homer, CorOne 

Cc HomoU-TIfafi, Zeda (Uz) E.; Porter, Olarw; Ellatt, Larry 1.; Katz, TVd; Daoey, Edward W.; Brand, Anstfce M. 

Subject: Advisory Board on Radtotion and Worker Health Audtt Contractor and Perceived or Real Conflicts of tnlerest With OCAS 

Corrie: 

As you know, Larry Elliott serves as the Oealgnatad Federal Offlefal (DFO) and the Executive Secretary (ES) of the 
Presidential Advisory Board on Radiation and Worker Health (ABRWH). As you further know, Larry is also the 
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Director of the Office of Compensation Analysis and Support (OCAS). 


Recently, it has come to my attention that there is at least a peiceivBd conflict of interest in carrying out the 
responsiUlities of these three roles, chiefly a perceived conflict between the two roles which require direct 
management interacti«i8 with the ABRWH (l e., DFO aixJ ES) and the role of administrator of the dose reconsffuction 
program (OCAS Director}. 


Speciflcally, the ABRWH has engaged the services of a contractor (Sanford Cohwi & Associates, or SC&A} for the 
purpose of auditfog the performance of the dose reconstruction program administered by OCAS directiy and through a 
contractor (ORAU). Interaction with the ABRWH conc^ing issues rslating to their audit contractor may create 
perceived or real conflicts of interest The SC&A auditor conffa^r may have to be told unpleasant things and, cm 
occasion, contracts may even have to be terminated, for instvKa 


Clearly, such actions-even though remote— perceived to be ts^en by, or perceived to be advised by, the audited entity 
(OCAS) is inappropriate as such actions be perceivsd as retaliatory loi a negative audit flndings. Otosr, iesa 

drastic examples of dally frictions between the audited entity (OCAS and ORAU) by the auditor (ABRWH and SC&A) 
can lead to real or perceived conflicts of interest by the immediately affected parties, arid by others with interests n the 
Energy Employees Occupational Illness Compensation Act. 

I am interested in temporarily (and perhaps permanently at some time hence) removing the OCAS Director from the 
roles of Designated Federal Ofltoial and ABRWH Executive Secretary, and certainly by the time of the next ABRWH 
Meeting on 13-15 December 2004 in Dvermore, CaNfomia. 

I would appreciate your advice on this course of action and what issues need to be discussed to effectuate a 
temporary replacement of DFO and ES for tee ABRWH. 


Thank You. 


JH 


c 


2 
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—Original Message 

From: Hallmark, Sheftjy - ESA 
Sent: Tuesday, November 16, 2004 8:23 PM 
To: Lipi^, Vktoria 
SMbJect: NIOSH pickle 

Vicki - 1 discussed ttie Advisory Board issue fur^er with Jeff N. and Pete this PM, 
following up on your question as to whether the audit report on Bethlehem Steel has SHiy 
validity. 

They report ^at they’ve reviewed the Board's audit contractor's (SCA) report on me 
Bethlehem Steel site profile. This is tfie r^xrrt that went on for 85 pages about a 14 page 
site profile, and apparenCy resulted in the contractor spending aH (or more than all) of its 
allocated funds for site profile reviews on Its first one. Jeff and Pete were unanimous in 
stating that the report was blatantly unbalanced. It ignores NIOSH's metiiodology tfiat 
strongly leaned in the claimants' favor, and nitpicked every situation where, despite 
taking an overall exceedingly claimant hiendly poskire, NIOSH Tailed' to choose the 
most claimant friendly posture conceivable (as opposed to a *plausft7te otrtion'). Pete 
noted that the report accepted at ^ce value certain plant employee statements mat had 
been considered in the course of OWCP case adjudication and found not to be credible 
Had DOL found mose statements credible, we woiNd have returned the dose 
reconstructions to NIOSH to reevaluate die additional exposure being alleged. We did 
not, and it's our position that the Board's contractor has no business, in the course of an 
audit of the scientific sufficiency of the NIOSH process, trying to 'readjudicate' 
evidentiary matters that are DOL's purview. 

Jeff indicated that he asked an audit contractor emfMoyee wmy tiie report frequently 
criticized NIOSH for not taking the absolutely most claimant fondly assumption, but 
never once questioned vriiether a NIOSH assumption or approadi was likely to be overly 
claimant fr^ndly or result in approvals that would be inapprr^ate. The SCA emj^yee 
apparently admitted Qiat they would never make such a comment, and considered it 
outside of their mandate 

This was pretty cleariy a biased report, which set out to undermine a Beth Steel site 
profile that resulted in a far higher acceptance rate (over 40%) than anyone imagined, or 
that was likely apprc^iriate mtemisofthe actual exposures. Just to cite one example, 
NIOSH assumed that there were 46 uranium rolling events during the four years tiiat 
Beth (fid AEG work (one pw month), even though there was evidence for only 13 such 
events. 

Apparently NIOSH has developed a set of comments/replies to the SCA report, but to our 
knowledge, hasn’t shared tiiose with the Board yetfor reasons we don’t know. In 
addition to the noise about 'conflict of interest*, there have also been allegaiions that 
NIOSH is trying to 'hush up' the report and won't let it be punished because it reveals 
the «Tors in their site profile process (and by extension, in the entire dose reconstruction 
process). We will try to convince NIOSH to move ahead with a direct response to the 
SCA report, and let the Board hear everyone's position. 

Meanwhile, if you have any brainstorms about Cindy, let me or John Howard know - I’m 
sure he could use some creative suggestions about now. Thanks, sh 
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Subject; 


Howard, John 

Tuesday, November 16, 2004 1 1;47 PM 
’hallmarik.shelby@dol.gov' 

Re; Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call 


Thank you, Shellby, for your counsel. And please thank Vicki for hers too. 

I agree that changing DFO for the Board to the Pope probably would not satisfy Cindy or 
Richard and am putting further thinking on that off until we have had a chance to meet on 
23 November. I remain troubled though by the fact that the Project Officer for the audit 
contract that CDC has entered into with SC and Associates (on the Board's behalf) is a 
representative of the audited entity--OCAS . I am troubled because the' requisite detached 
neutrality needed In dealing with issues that have arisen already and others that will 
arise in the future is not present with such an arrangement. 

Thus I am zeroing in on the Project Officer position that I think needs to be filled 
differently than it is currently. I have asked my Senior Science Adviser, Dr. Lew Wade, 
and my Deputy Director, Ms. Diane Porter, acting in concert as Project Officers, to confer 
with the CDC PGO Contract Offlcier, tomorrow morning first thing to evaulate the audit 
contractor’s request for funding to complete their first two task orders and to recoimtiend 
approval or disapproval of the request in light of the total contract figure of 3 million 
dollars and to make a recommendation for approval or disapproval. If approval is 
recommended, then they will notify Dr. Zeimer of the decision which would obviate the need 
for a bureaucratically protracted meeting of a quorum of the Board. 

However, the Board will have to face the issue, together with a new NIOSH Project 
Officer, and the Contract Officer, of discussing iirpiementation of appropriate procedures 
for managing audit contract affairs. 

3 will then send an email to Ms. Blackston on Wednesday in response to the issues raised 
in her midnight missive of Tuesday. 

Finally, I plan (just to put your assertion to a proof test) to petition the Papal Nuncio 
in Washington for permission to ask the Pope if he would consider the DFO position. 

Thank you again for your counsel. It is much appreciated. 

Jh 


John Howard 

Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Hallmark, Shelby - ESA <Hallmark-Shelby@dol . gov> 

To; Howard, John <ZKZ1@CDC. G0V> 

Sent: Tue Nov 16 19:51:39 2004 

Subject: RE: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference 
Call 

I did talk to Vicki, John. She was going to check in with some others on whether we can 
offer any suggestions on how to rein Cindy in on this a bit * I take it she's had lots of 
previous experience with Ms. Blackston. But we agreed that trying to placate her with 
swapping out the NIOSH person who serves as the interface with the Board probably won't 
help. Her posture seems to be set on the notion of the auditor being given carte blanche, 
and NIOSH is just going to have to say no to that - changing the person isn't going to 
make Chat more palatable. At this point, the interface person could be the Pope and she'd 
■^e no less outraged if the auditor isn't funded to the hilt. 


We certainly sympathize with you -- this is messy and very tricky territory. If Vicki 
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conies up with ary advice on the Hill side, I'll let you know. But somehow NIOSH has to 
get back in control of the audit contractor, and by extension, the Board. Let me know if 
I can help in that regard, sh 



Original Message 

From: Howard, John Imailto : ZKZ1@CDC . GOV] 

Sent: Tuesday, November 16, 2004 9:07 AM 
To: hallraark.3helby0dol.gov 

Subject: Re: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference 
Call 


Thank you for any guidance you or Vicky can offer. We will send you our response to 
Cindy. 


John Howard 

Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Hallmark, Shelby - ESA <Hallinark . ShelbyPdol . gQv> 

To: Howard, John <ZKS10CDC.GOV> 

Sent: Tue Nov 16 09:01:24 2004 

Subject: RE: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference 
Call 

'ipw. What capacity is Ms. Blackston operating under here? Is she threatening Judiciary 
_jJoramittee hearings or the like? I'd say this was over the top for any normal Hill staff 
interaction I've had.... 


As to her implication that the sky is the limit on funding, 0MB is pretty clearly not of 
the same opinion. I'm trying to get approval to spend the first nickel on the new Part E 
program and they’re questioning everything, down to the price of a GS-7. Apparently 0MB 
has noticed there's a deficit, and would like to do. something about it, starting with the 
cost of administering EEOICPA. As you know, they also asked a whole lot of questions 
about our, and your, request for FY 2006. 


It's very odd to me that Cindi is hell-bent to see Richard Miller's strategy play out 
here. My boss is a former Hill person who may have some ideas abort how to deal with the 
irate Ms. Blackston. Will let you know if I learn anything helpful. Thanks for sharing, 
sh 


Original Message 

From: Howard, John [mailto:ZKZ10CDC.GOV] 

Sent: Tuesday, November 16, 2004 7:58 AM 
To: hallmark.3helby0dol.gov 

Subject: Fw: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference 
•'^all 


Jmportance: 


High 
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Shelby: Thanics for your thoughts of yesterday. As you can see, 

interesting relative to the management of the Board's contract. 


life : 
Have , 


s becoming quite 
good day. 


John Howard 

~^ent from my BlackBerry Wireless Handneld 


Original Message 

From: Blacks ton, Cindy <Cindy . BlackstonSmail . house. gov> 

To; Howard, John <ZKZl@CDC. GOV>; 'diane' <porter@cdc. hhs . govl>; Elliott, Larry J. <LJE1 
@CDC.GOV> 

CC: Kiko, Phil <Philip . Kikogmail ■ house. gov>; Gibson, Joseph 

< Joseph. Gibson@mail. house. gov>; 'Andrew Sherrill’ <SherrillASgao,gov>? 'nugentm@gao.gov' 
<nugentra@gao . gov>; 'CrawfordBA0qao.gov' <CrawfordBA@gao .gov> 

Sent: Tue Hov 16 02:04:18 2004 

Subject: Actions Taken With Regard to Auditor NIOSH work Following Friday Conference Call 


It has come to my attention this evening that the Chairman of the Advisory Board is 
contacting all board members as well as Mr. Elliott suggesting that the Board convene a 
CLOSED session to review the scope of the auditor contract. During our conference call I 
was assured that nothing would happen with regard to the auditors work other than getting 
them the funds they need to finish the tasks they have currently suspended per the 
requirements of their contract. At no time did you indicate that there was plan to reduce 
the breadth and depth of their work - just as egregious an action {for purpose of the 
appearance of a conflict of interest) as terminating the contract. 


The scope of this auditors work was extensively reviewed and comprehensive and detailed 
audit procedures were approved by the Board and each task carefully spelled out and 
approved by the Board. Dr. Zeimer has been the only Board member privy to some of the 
questionable private discussions between the auditor and NTOSH that were brought to the 
attention of the Committee. That the Chairman of the Board should pick this moment to be 
concerned about the scope of the audit and be willing to schedule an immediate CLOSED 
meeting is suspect and without question inappropriate considering the substance of our 
'^onference call. It might, in fact, be in violation of the Government in the Sunshine Act, 


No meeting should be held without congressional and public scrutiny where reduction or 
alteration of the scope of the auditor's work Is discussed and a representative of KIOSH 
is present and potentially influencing the discussion. This is especially true while GAO 
is reviewing the (apparently increasing) conflict of interest issues we discussed. I 
would assume and expect that Mr. Elliott has expressed that to his friend Dr. Zeimer as 
well as the rest of the Board since it is my understanding he was one of the individuals 
who received this communication. 

The issue that needs to be taken up immediately, and should have been taken care of 3 
months ago when it first came up informally in discussion with Mr. Elliott and Dr. Zeimer, 
is how much will it take to complete tasks the auditors is currently working on, per their 
contract and getting those funds to them immediately for the tasks as approved (not 
modifiedl by the Board. I don't see Dr. Zeimer rushing to take care of that matter. As 
a matter of fact, he stated in an 11/15 news article that no matters (like publicly 
releasing the Bethlehem Bteel audit) would be taken up prior to the scheduled Dec. 13 
meeting. why is this scops issue worthy of an emergency meeting of the Board? 

The contract with the auditor states that the amount needed to complete is "estimated" at 
S3 million. There is no cap on amounts that NIOSH can spend on administrative costs, the 
contract with ORAU or the work of the auditor. As we discussed before, this is a direct 
spending program. The NIOSH contractor doing the site profiles and dose reconstructions 
can roll right through the $74 million allotted well before the end of their job and have 
no problem getting millions more. Yet, right after our conference call where this was 
discussed, the contractor hired to perform the auditing function for the Board of that 
contractor for an estimated $3 million is subjected to intense scrutiny in their spending. 
Where is the scrutiny and deep concern on the excessive spending of the $74+ contractor? 
As far as I can tell there hasn't been any and now one of the most important functions 
assigned to the Board is being tainted by overzealous policing of the auditors spending 
when in a direct spending system additional funds provided affect no other functions of 


\he Board or NIOSH. 

./erhaps if NIOSH is worried about saving money, the Board should hold more telephone 
conference meetings to save costs and apply the surplus funds to the auditing function. I 
have looked at the Board charter, the contract with the auditor and, of course, the law 
and cannot find any language providing the Board with budget autnority. What is going on 

3 
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Request for detailed cost proposals 200-2004-03805 


Page 1 of 2 


Neton, Jim 


From: Laurie Loomis pioom6@scainc.com] 

Sent: Thursday, November 18, 2004 1 :57 PM 

To: Staudt, David J.; Sandy Cohen; jmauro@scalnc.com 

Cc: DiMuzio, Martha A.; Elliott, Larry J.; Neton, Jim; Joef@Saliantsolutlons. Com 

Subject: RE: Request for detailed cost proposals 200-2004-03805 

All: 

The attached files contain our proposal In response to David Staudfs e-mail, in Word. Excel, and PDF formats. 
The Excel spreadsheet will ask you if you wish to update automatic links to another file when you open it. Please 
say "no." I tried to eliminate all links, but obviously was not successful. I didn't want to delay our response over 
this, so I am sending it out as is. 

Regards. 

Laurie Loomis 
Contracts Manager, VP 
SC£A Inc. 

703-893-6600 x213 

Original Message — 

From: Staudt, David J. [malito:AKUl(SiCDC.GOV] 

Sent: Monday, November 15, 2004 1:04 PM 
To: Sandy Cohen; jmauro@scainc.com; Laurie Loomis 
Cc: DiMuzio, Martha A.; Elliott, Larry J.; Neton, Jim 
Subject: Request for detailed cost proposals 200-2004-03805 

Dear Dr's Cohen and Mauro. 

ril send a fbnnal request letter some time tomcxTOw. .. Tbe Advisory Board requires detailed cost-to- . 
complete proposals so that it may consider additional funding in the next week or so. Last week we 
discussed ball park numbers, please submit detailed cost-to-complete proposals for the following: 

Task 1 - Need two proposals. First Is to complete the first 4 sites. The second would not only Include 
completing ttie first 4 but to complete all sites as deiaied in 8ie SOW. 

Tasks 3 and 4 - detailed proposals to complete the tasks In accordance with the SOW. 

The proposals need to be received this Thursday so that they can be distributed Friday and reviewed for a 
meting next week. 

'**Please submit electronically in Word and Excel foimat to myself, Dr. ZIemer, Larry Elliot, Jim 
Newton, and Martha DiMuzio. I will likely be out Thursday and Friday and will not have e-mail access. 

Please give me a call if you have any questions. 

Regards, 

David Staudt 

David Staudt 


11/23/2004 
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Request for detailed cost proposals 200-2004-03805 


Page 2 of 2 


Contracting Officer 

CDC - Procurement and Grants Office 
Acquisifion and Assistance Field Branch 
M/SP05 

P.O. Box 16070, 626 Cochrans Mill Road 
Pittsburgh, PA 15236-0070 
(412)386-6459 fax 6429 
d6taudt@cdc.gov 


David Staudt 
Contracting Officer 

CDC - Procurement ard Grants Office 
AcquisiUon and Assistance Field Branch 
M/S P05 

P.O. Box 1 8070, 626 Cochrans Mill Road 
Pittsburgh. PA 15236-0070 
(412)366-6459 fax 6429 
dsteudt@cdc.gov 


n/23/2004 
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jM A S. Cohen ft Associates 

^7 GT/l Ak Employee-Owmbd Company 
N ovember 18, 2004 

Centers for Disease Control and Prevention 

Acquisition and Assistance Field Brwch 

Post Office Box 1 8070 

626 Cochrans Mill Road - B-140 

Pittsburgh, PA 15236-.0295 

Attention; David Staudt, Contracting Officer 

RciConlraaNo.; 200-2004-03805 

E)ear Mr. Staudt: 

In accordance with the Advisory Board’s request, as provided in your e-mail dated 
November 15, 2004, SC&A is pleased to enclose the following: 

1 . A cost proposal to complete the first 4 site profile reviews in accordance with the SOW 
for Task Order 1 

2. A cost propiosal to complete the site profile reviews for the first 4 sites and perform the 8- 
12 site profile reviews, including a summary aggregate report, in accordance with the 
SOW for Task Order 1 

3. A cost proposal to complete Task Order 3 in accordance with the SOW 

4. A cost proposal to complete Task Order 4 in accordance with the SOW 

With respect to Task Order 1, we will also require an extension to the period of performance 
fi'om February 2, 2005 to October 2, 2005. In addition, the budget and schedule for 
completion is premised on the assumption that NIOSH will provide SC&A with timely 
access to documents and site experts. 

With respect to Task Order 3, which expired on 10/23/04, SC&A will require 1 month fiom 
the time we receive authorization to proceed to complete this Task Order, and the period of 
performance will need to be extended to accommodate this. 

With respect to Task Order 4, we request an extension of the period of performance fixim 
February 23, 2005 to April 23, 2005. This schedule is based on the premise that the next set 
of 20 cases for review will be delivered to SC&A by mid-Itecember 2004 and the last set of 
20 cases and the two blind cases for review will be delivered to SC&A by mid-February 
2005. 

As before, we have included our program management costs in the budget for Task Order 4, 
which will end well before Task Order 1. In discussions with you, you had indicated that it 
might be both possible and preferable to have a project management task to cover the routine, 
recurring costs associated with running a project of this scope. Such costs include foose 
associated with the oversight of all Ta^s, production of the monthly reports, the preparation 
and implementation of our QA and COI plans, and ongoing records management. If such a 
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task were to be implemented beginning in May, then we would be able to cover these costs 
under that task. If not, then we would need to revisit our budget for Task Order 1 to cover 
the months (May through September) that currently have no provision for project 
management. 

Please do not hesitate to contact me if you have any questions regarding this matter. 


Sincerely, 



John Mauro, PhD, CHP 
Project Manager 

Enclosures (as stated) 

cc: L. Elliott 
M. DiMuzio 
J. Neton 
S. Cohen 
J. Fitzgerald 
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Message Page 1 of 2 


EMiott, Larry J. 

From: Paul Ziemerjpl.ziemengtinsightbb.oom] 

Sent: Monday, November 22 200i 11;S4 AM 

To: jinauro@scainc.com 

Cc: Elliott, Larry J.; Homer, Corrine 

Subject: FW: Presentations, handouts, meeting information 

Importance: High 

John: 

Regarding the Agenda for the San Francisco meeting, frte individual dose reconstruction. reviews wili be done 
during the dosed session of the Board on December 13, During that session we will also need to develop the 
overall summary report to be reviewed in open session. 

The Bethlehem Steel site profile review presentation by Joe Fitzgerald will be scheduled for an open session. 
Since the Board members have this in advance, a 30 minute presentation by Joe should suffice. 

Because our overall schedule for this meeting is very ^11, and because a status report on the Procedures Review 
is not a deliverable, I see no need for Hans to on the Agenda. 

During our Board work session we will also take final action on the SC&A Quality Assurance Plan and COI Plan. 
These will require no edditional presentations from your staff since they only involve the minor updates that were 
) identified previously. 

As you know, the Board will also need to address SC&A cost and scope issues. \Ne will fotlovr FACA, 
Procurement, and Privacy Act requirements In the conduct of these issues. Accordingly, the general scope 
issues will be discussed durng the Board's open work session. Specific cost issues wilt be addressed during a 
closed session and will be so identified in the Agenda. 

Let me know if you have additional questions on the Agenda. You should be receiving a recent Agenda update 
fonri Cori very soon, 

Regard s ~ 

Paul 

Original Message — 

From: Homer, Corrine 

Sent: Friday, November 19, 2004 1:45 PM 

To: 'John Mauro’ 

Cc; Elliott, Larry J.; Neton, Jim; Staudt, David J.; Homokl-TTtus, Zeda (Liz) E. 

Subject: RE: Presentations, handouts, meeting Information 

Dr. Mauro, 

I currently have you on the agenda for a 30-minute presentation - Site Profile Reviews. If you would like more 
time on the agenda, please speak with Larry Elliott. 

. Thank you, 

y Cori 

— Original Message — 

From: John Mauro [mailto:jmauro@scainc.com] 

Sent: Friday, Noveniber 19, 2004 1:31 PM 

TO! Joe Fitzgerald; Joe Fitzgerald; Paul Ziemer; Homer, Corrine; Kathy Behling 
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Message 


Page 2 of 2 


Cc: Homoki-Tftus, Zeda (Liz) E.; Staixlt, David J.; Neton, Jim; Eliott, Larry J. 

Subject: RE: Presentations, handouts, meeting Information 

Cone. 

On Monday, November 22, NiOSH and the Board will have predecisional draft copies of the results of our 
review of the first 20 cases. If all goes as planned, we should receive comments bac< from Board 
members that week, and then I could prepare a draft presentation for review by NIOSH and the Board by 
December 3rd. In addition, a Bethlehem Steel site profile review presentation is being prepared for 
presentation by Joe Fitzgerald. I would also like Hans Behling to give a presentatiort on the status 
of SC&A s review of NIOSH/OCAS procedures. Hence, we will be prepared to make three presentations, 
each about 20 minutes long, addressing the results of our work to date on Task 1 (review of the Bethlehem 
Steel site profile], Task 3 (the results of our review of OCAS/ORAU procedures) and Task 4 (the results of 
our review of 20 dose reconstruction reports). 

John 


Original Message — 

Frotn: Homer, Corrine tmallto;CBH4@CDC.GOV] 

Sent: Friday, November 19, 2004 9:39 AM 
To; John Mauro 

Cc; Elliott Larry J.; Neton, Jim; Staudt, David J.; Homoki-Tltus, Zeda (Liz) E. 

Subject: FW: Presentations, handouts, meeting information 

Good afternoon Dr. Mauro, 

I just wanted to let you know that I will need any presentations, handouts, and other meeting 
documents you will have for the upconHng Advisory Board on Radiation and Worker Health meeting 
electronically, no later than December 3rd. As usual, please clear all presentations, etc., through 
OCAS. 

See you soon, 


Cori 
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Message' 


Page i of 3 


Elliott, Larry J. 


From: Howard, John 

Sent' Monday, November 22, 2004 8:34 AM 

To: Elliott, Larry J.; BrarKi, Anstice M.; Wade. Lews 

Subject: FW Independent Audits of NIOSH Site Profiles 

Let's chat about this before I respond. 

— Original Message — 

From: Horgan, Tom (HELP Committee} [ma(lto.Tom_Horgan®Labor,senate.gov] 

Sent: Friday, November 19, 2004 7:37 PM 
To: Howard, John 

SubJeA: RE: Independent Audits of NIOSH Site Profiles 
John; 

I am sorry to bother you again, but I have been advised by a memberof the advisory board that, as of today, 
Chairman Ziemer has Indicated that the California agenda wHI Include a "closed door session" to deal "contractor 
cost issues." This does not appear to be consistent with the title of the agenda listed in point# 2 of your e-mail 
V\^at does the phrase “contactor cost issues entail'? V\^at does it mean?? If the California meeting is to be open 
and not involve contractor modifications, then I think you should personally inform Dr. Ziemer and Ur. Elliot that 
this closed session to discuss cost issues is not the purpose of this meeting. It is my understanding that the cost 
ovemjn issue has been the basis for talk of proposals to modiiy the contract I would really like clarification on 
this. I thought I had it earlier today with your e-mail below, but it appears Or. Ziemer is not on the same page. Dr. 
Ziemer jieeds to be made aware of this. Have you thought about attending this meeting or even Chairing it?? if 
there is indeed going to be an agenda item to deal with "contractor cost issues", then i vtould like it to be open so 
thet I could fly out and attend. And as I said on the phone, dieoMWim-ehanfliei the >o»pe«rftt>e audits while they 
are well under way and almost finished would be viewed by many stakeholders as concerning. ..again i am sorry 
to bother you, but this is very important matter 

On Monday and Tuesday of next week, I can be reached at Sen. Bcmd's St. Louis Office at 314-725-4464 or by 
cell at 202-441-9754... .I also have a BB which is connected to my e-mail address at 
To m_Hor pa n@la fao r.senate.gov 

— Original Message — 

Prom; Howard, John [mailto;Zl^l@*CDC.GOV] 

Sent: Friday, November 19, 2004 12:59 PM 
To; Horgan, Tom (HELP Committee) 

Cc: Brand, Anstice M. 

Suf^ect: Re; Independent Audits of NIOSH Site Profiles 
Tom: 

I left a message on your office phone, but wasn't entirely sure it registered as I think I lost the signal while recording 
the message. 

I wanted to be sure and get back to you on the two issues I {xomised to get back with you on (I) timeline for 
Mallincrodkt Special Exposure Cohort petition evaluation, and (2) agenda item for Board Meetin in December. 

(1) Anstice Brand will be getting you the timeline, 

(2) Hie agends item is entitled contact procedures and requirements and it concerns discussion bythe Board about 
they will be monitoring ccxitractor performance. There is no agenda item regarding modification of the contract. 

Lew Wade, Project Officer now, together with David Stout, Contract Officer, will lead teat portion of the discussion 
from the HHS side. 


11/30/2004 
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— (^inal Message — 

From: Howard, John [inai(to;ZKZl@CDC.GOV] 

Sent: MofXlay, November 22, 2004 12:39 PM 
To: HallmarK Shelby - ESA 

Sufailect: RE: Indeperxient Audits of NIOSH Site Proves 
thanks 


— Origirai Message — 

FnMit! Hallmark, Shelby - ESA |;mallto:Hdlmark.Shelby@idol.gov] 

Sent: MorKtey, November 22, 2004 12:38 PM 
To: Howard, John 

Sul^iect: RE: Ind^»)d^ Audits of NIO^ Site Pnrfiles 

Agreed. HI r^se with our poltScaAs the degree to which we need to head this off, 
and stifle Nt^H head-hunting effort in general - so we can protect the sanity 
the overall Part B program . Vicici may have had some thoughts on how to 
corral this - If not, we need to get busy thinking.... Thanks, sh 


OrIgirHl Menage — 

From: Howard, John [mailto:ZKZl@CDC.GCAr] 

Sent: Monday, November 22, 2004 12:35 PM 
To: Hallmark, Shdby - ESA 

Subject: RE: Independent Audits of NIOSH Site Profiles 

A 0 nBBd, biA iJhinktfie is mounting this curtwl campaign to ahawthrt 
OCA6MI08H Is aWngll io audit c o e l roctor of oxygen (money) through 
overzealous contract management (nickel arxJ diming th«n) and to say I 
told you so and then voila another bit of toe apple. 

“Original Message — 

From: Hadmark, - ESA [mallto;Hallmark.5helbyi§>dol.gov] 
Sent: Monday, November 22, 2004 12:23 PM 
To: Howard, 

Subject: RE; indep^toent Audits of NIOSH Site imsfUes 

But her intentions aside, Cindy got slamduntod ao toteCtering 
toeftet'Eaegcrtiations. 4a to ere r e ason to brieve she can make 
this happen as.a aoparate, fo llow ew bi b. "itoe w el iB muto t fl pail it 
off under IbsTtofiense Auto tent? Aside Iraro Cindy and now toe 
BorKi guy.(iMw.N ctoariy focused on die SEC petidon'tor 
MalltockrodU, d ie i e Other member arto.^^ radying to 
Clncyefteg? 


— Original Message- — 

From: Howard, 3ohn [nri^lto:ZKZl@CDC.GOV] 
Sent: Monday, November 22, 2004 12:17 PM 
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Toi Hallmark, Shelby - ESA 

Subject: RE; Independent Audits of NIOSH Site Profiles 

yes and yes....ottwwsB^lthisi5)ustso much playing 
in the eandbOK aod she doesn't impressive me as the 
|4ayMlype. 

— Oiginal Message 

From: Hallmark, Shelby • ESA 
[maiito;HaRrrarl(;.ShelbY@doi.9ov] 

Sent! Monday, November 22, 2CKM 11:57 AM 
To: Howard, Mvt 

Subject: RE: Independent Audits of NIOSH Site 
ProfHes 

She mentioned her legislative iMtempt to move 
DOL into the role of managing the Board's 
contractor -doyoutbMi she's now gc^hg to 
resurrect that effort, arvl widen it to Include 
ma n agem ent of the Board as a whole?? 


— Original Message — 

FrcHn: Howard, John [mailto;S(Zl@iCDCGOV] 

Sent: Monday, November 22, 2004 10:14 AM 

To: Hi^lmark, Shelby - ESA 

ftibjecb RE: Ind^jendent ^xllts of NIOSH Site 

Profifes 

Thanks lor trying to provide a voice of reason. I 
am rKA certain tfmt it wMMp.dKKJE^. I think 
that she <andodiers tike Tom Hoigan of Senator 
Bond's office) wwits ^e management of the 
Board out of HHS and ahtf s Jeiannlnad to grt 
acoomiAshed. 

— Orlginat Message — 

From: Hallmark, Shetiy - ESA 
[mcrilt!o:Hallmark.5helby@Kloi.gov] 

Sant: Monday, November 22, 2004 

10:00 AM 

To: Howard, John 

Subject: RE: Independent Audits of 
NIO^ Site Profiles 

Just Nad acaH tem Ciody Blackstor> 
tpUin gra e.forr^sons IdonTqtdte 
knew, that her committBeie gong to be 
audil^ HHS's handling of the Board's 
aucKtosaanmaet, er haMbiag of 

the ORAU «>ntrdct or the whole dose 
reccxi proirass. whatever. She started 
ratting on (as Cir«ty does^about 
ccnflets of intarest »rd I look tie 



My weekend wae fine • i>c>pe 
y<Hirs was as watt. ( suspect Mr. 
Morgan’s upset vwll be 
ameUofatedenoe OCAS goes 
public with an at least partially 
posttive game ptm tile 
MsMndvodt SEC petition. Are 
you going to Stay away fr«n the 
December Board me^ng in 
U^t of aH this noise, or will you 
be joining Larry, Richard kftlier. 
aid me with our tumbiers to the 
wall?? 


Original Message 

From: Howard, John 
Cmaiito:ZKZl@CDC.GOV] 
SMt: Friday, November 19, 
2004 7:18 PM 

To: haflniaric.5hetby@dol.goy 
Sirid^ct! Re: Inde^ndent 
Audits of NIOSH Site Profites 



At the Decemba meetiag. Lew 
Wade, the new project officer, and 
David Stout, contact officer, wii! 
brief ti» Board. 1 have asittd Lairy 
to transfer DFO dutiea to Lew 
durii^ the discussions of the 
contract both during die public 
discussion and the private 
dtscusrion. During the private 
session diat coocerm the audit 
contract, I have asked Larry to 
leave the rooio ahogetber and to 
join Mr. Millet with inverted wato' 
glasses pressed a^unst the hallway 
wall adjoining the tneeting room. 

Good weekend to you! 


John Howard 

Sent fiom my Blacl^erry Wireless 
Handheld 
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opportunity to weigh in with my view that 
the Board's activities are to be 
supported by NIOSH, and diat the 
Exeojtive Secretary has a legitimate 
'discipihie* role to play in that conte^^. I 
went so far as to say I don't think this is 
a conflict of Interest at all. Cindy of 
course agreed to disagree, but I don't 
think H hurt anydting for her to hear 
anotiw (at least ostensibly objectivel 
voice on this. Dout^HtHlllieip hor 
awnmitlnn from whalewar mesMaf^he 
has in mind - aha eaW iiei^ aliiiiaJy 
mailed a lettef to ims mitm eeare. Ift 
get a copy, Hi share it, although you 
may iriready have tt sh 


Please note new email address: 
hallmark.shelby@dol.gov 

— Original Message--— 

From: Howard, John 
[mainjo:ZXZl@CDC.GOV] 

Sent: Monday, November 22, 2(XH 
9:21AM 

To: KaHmarfc, Shelby - ESA 
Subject: RE: Independent Audits of 
NIOSH Site Profiles - 


Yes. I flew badt from LA on Sunday 
here - we had a 150 mph tali wind -and 
at one point were flying at 6S0 mph 
(ground speedy lmMild4awgioo4hat 
Tom nor hlibciaa nJHiMioppy-with 


boinp furtamriafisec. 


Right now. I am trying to fix the agenda 
which lists ”coritra(^or cost issues" as a 
closed session Mem to "contractor 
procedures and requirements’ as an 
OPEN meeting item. What a mess. 

Original Message — 

From: Hatimarit, Shelby • ESA 

[maitto;Hatlmark.ShelbY@)dol.go 

v] 

Sent: MorKlay, November 22, 
2004 9:06 AM 
To: Howard, Jc^n 
Subject: RE; Independent 
Audits of NIOSH Site Profiles 



Chiginal Message 

From: HaBinark, Sbetby - ESA 
<HB]liiiark.Sbe(by@dol.gov> 

To: Howard, John 
<ZK21@CDC.OOV> 

Sent Fri Nov 19 17:47:26 2004 
Subject: RE: Independent Audits of 
NIOSK Site Profiles 

Oy. But have a good weekend, 
aijdiow! 


Original Message— 

From: Howard, John 
fini.i1tn-7K7,l. ^DC.GOV^ 

Sent: Thursday, November 1 8, 

2004 7:01 PM 

To: 

T om_Horgan@Labof. senate .gov 
Subject Rc: IrKfependent Audits of 
NIOSH Site Profiles 


Tom: 

Thanks for your email, Td be 
pleased to chat with you and/w 
Senator Bcmd about any and all 
issues involving NlOSifs part of 
the inplementation of the 
EEOICPA of 2000, as amended in 
2005, and ^lecifically tbe tiiree you 
meotioDedia your email. 

I called you this afientoon from the 
West Coast before 1 realized it was 
nearly 7 pm EST. Iwillgiveyou 
another cal) tomorrow moraing to 
toueb bases. 

Thanks for your email. 

John Howard 

Cell 202 213 7401 


John Howard 

Sent from my BlackBerry Wireless 
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— Original Message 

From: Hallmark Shelby - ESA 
Sent: Friday, November 26, 2004 11:54 AM 
To: Upnic, Victoria 
Subject: RE: NIOSH pickte 

Just to bring you up to speed on this controversy regarding the NIOSH site profile for 
Bethlehem Steel, the Advisory Board's contractor’s 85 page audit report re same, and 
related issues: 

John Howard and a bunch of NIOSH folks met with us on Tuesday. The auditor's report 
has been shared with the Board, but NIOSH etill has not provided its comments on that 
report to the Board. John indicated they plan to do that in the next week or two. I urged 
that they move as swiftly as possible, sirtce this issue is dearly gettng btown out of 
IMoportton by Cindy Blacketon and othem, bMed on meir undmtanding of only the 
auditor's perspective. The Board wiR discuss diis report, and presumably the larg^ issue 
as-to how the auditor's work is to be OMe r s eon , at their Pec. 13-I5mee^. John 
seemed to have a very legalistic, step by step approach to how the auditor’s products 
would be handled with the Board, but we argued fVOSH needs to be nsore aggressive, 
and in the Beth ^led case in fact dwdd have fC j ectod the auditor'B report as inartequde 
betore it evm w^ to the Boani; haring W that Ibe^ cartairdjr nom fto toeuQtodr 

a > ro»>Bly cauni e rva i lihfl romniniiti jwliirii rhniiliTiiifliiiistoe tirong cemmaniiliai tee wM 
give NIOSH on that report) to the Board asap, so that the dlsojssion during the meeting 
will be at toast somewhat balanced. John agreed to an extent with that, but NtOSH to 
dearly playing c^ch up here. 

Cindy Blackston has continued to raise havoc regarding this audit report. NtOSH’s 
handling of the contractor, and NIOSH’s handlinige4lhe Adwisoiy Jaised: SliSTidS 

Howard wNh emsdaoliiBeginglDlNaes.lat s mal c fc ia* ^ in the agenda 
for the Boaitfs Dec. me^g. demanding to know why one session is being held as a 
closed meeting (which is iwquired Ibr Fhivacy Act reasons), etc. And as you know, she 
got Sensenbrenner to send HHS a letter with dozens of questions/interrogatories ttiat 
would take many boxes to fully respond to. Although NIOSH is taking af sorts of steps to 
defuse the so-called ‘conflict of interest* charges here. John discussed the possibility of 
somehow going to Sensenbrenner to find ou from him Just what it is that ha has in mind 
- whafs his desire here? CirKfy appears to be pursuing these Issues at Richard Milter’s 
behest and in furtherance of his agenda -totbAfeallySenswibrennef's agenda? It's not 
clear wtiat his jurisdiction is on this whole issue, but John is clearly looking for political 
help on this. From my corner, It would be better to get this resolv^ ar>d put to bed now. 
before the drumbeat for DOL to take over running the auditor and/or toe whole Board 
gathers momentum. 



Pete, Jeff and I will all be attending this Board meeting, for several reasons. First, I’m 
presenting the DOL status on takeover of Part D/E, and our general progress under 
EEOICPA. Second, we need to know how the Board is going to address Ksetf to the 
review of dose reconstructions and site profiles, of whkto this Beth Steel controversy is 
only one sm^l part. The Board is going to be considering the auditor’s review of 20 
Individual dose reconstructions during the meeting, and we have a very strong interest in 
seeing to A that those audits don’t turn into a method for the audAor and the Board to 
'readjudicde* the claim. The scope of th^r audits needs to be clear such that they focus 
on the accuracy and appropriateness of NI^H's sciertce artd procedures, not 
judgements about factual matters that are DOL's to decide. Finally, NIOSH will be 
addressing its status in carrying out its SEC petiti^ process - although the latter 
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segment will not address their specific findings on whether an SEC ^il be declared for 
Mallinckrodt (Missouri) and Iowa Ammunition Plant - those reports are still under 
construction. 

Sorry to be so voluminous. Let me know if I need to clarify, or if I need to do something 
differenton any of these fronts, sh 


— Original Message — 

Frcmi: Upnlc, Victoria 

Sent: Tuesday, November 16, 2004 B:21 PM 
To: Hailmartc, Shelby - ESA 
Subject: RE: NIOSH pickle 

No brainstorms yet, but NIO^ needs to not hide their views about this report 
and publicly say so. 


From: Halintark, Shelby - ESA 
Sent: Tuesday, November 16, 2004 8:23 PM 
To: Upnic, Victoria 
Subject: NIOSH pickle 

Vicki - 1 discussed the Advisory Board issue further with Jeff N. and Pete 
this PM, following up on your question as to wtwtoer the audit report on 
Bettdeh^ Steel h« any valkltty. 

They report th^ they’ve reviewed the Board’s audit contractor’s (SCA) 
report on the Bethlehem Steel site profile. This is the report that went on 
for 8S pages about a 14 page site profile, and apparently resulted in the 
contractor spending ail (or more than all) of its allocated funds for site 
profile reviews on its first one. Jeff and were unantmcus in steling 
. that the report wm btatairtty [irrt a l a n ce d. It ignores NIOSH's 
methodology that strongly leaned in the claimants' favor, and nitpicked 
every situation where, despite taking an overall exceedingly claimant 
friendly posture, NIOSH ’Tailed* to choose the most claimant friendly 
posture conceivable (as opposed to a ‘piausible option'’) Pete noted 
that the repMt accepted at face value certain plant employee statements 
that had been considered in the course of OWCP case adjudication and 
found not to be credible. Had DOL found those stat^ents credible, we 
would have r^med the dose reconstructions to NIOSH to reevaluate 
the additional exposufe being alleged. VWa dkl not. and rTs oar positiDn 
ffie Board's confi-actor has no business, *“**‘7 of 

the ^pMbfic sufBciency of the NIOSH process, trying to ’readjudfcate" 
teMMlry matters that are DOL's purview. 

Jeff indicated that he asked an audit contractor employee why the report 
frequently criticized NIOSH for not taking the absolutely most claimant 
friendly assumption, but never oiKe questioned whether a NIOSH 
assumption or approach wu likely to be owty claimant fiwn^ w result 
tn approvals that would be Inappropriate. The SCA employee apparently 
admitted that they would riever ms^e such a comment, andeontedered it 
dntskte of their mandate. 
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Original Ntessage — 

From: Hosier, Roberts - ESA 

Sent: Wednesday, December 01, 2004 12:22 PM 

To; RanWIn, Ci>r^n - AH’ 

Subject: FW: Comments and Costs on latest veision 
Importance: High 

Corman - As near as I can figure out, these would have t^en the last things sent for the 
HASC to consider. Ttiey would have been sent by OCIA. If these are not what you were 
looking for, please let me know. There were daily revisions to the cost estimates. 

Roberta 


Origkial Message 

From: Mosier, Roberts - ESA 

Sent; Tuesday, October 05, 2004 10:53 AM 

To: Dugas, Peter - OOA 

Cc: Hallmark, Shelby * ESA; Turcic, Peter - ESA; Nesvet, leffrey L - ESA 
Subject: Comments and Costs on latest version 
^poitance: High 

Peter - Per phone cell, attached ere our techrMcal assistance comments on the 10/4 
v^ion, along with estimated costs. Bill Ostendorff wanted these by 1 1:00 today. 


Roberta 
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DOT. COMMENTS ON 10-4-04 (6:37 PM) DRAFT 

DOL appreciates the opportunity to comment on changes made to the previous draft. While 
DOL views certain of the changes as improvements over the previews draft, we believe that 
certain provisions in this draft both substantially inflate the cost of this proposal and have the 
potential to substantially decrease the equity and efficiency of the program. 

• WAGE-LOSS CALCUATION - DOL opposes the change in this provision from the 
previous draft 

o The paucity of records available to dociunent relatively small swings in overall 
earning ftom a woil^-force ftiat, at least in part, demonstrates a turbulent work 
history will result in a substantially more arbitrary payment scheme than if the 
minimum reduction of earnings to qualify for compensation was set at 50%. 

o Requiring only a 25% reduction to qu^ify for wage-loss compensation will like 
likely inflate the cost of this provision. 

o DOT - agrees with the concept of having two levels of wage-loss compensation, 
but suggests, as we have previously, that the two levels of compensation should 
be triggered by reduction in wage-eamings from the baseline of 75% and 50%, 
not 50% and 25%. 

• TRANSITION PROVISIONS • DOL opposes the change in the transition provision 
from the previous draft 

o DOL supports continuation of determinations by Physician Panels until DOL 
commences administration of the program. 

o DOL believes that it will delay our ability to develop and adjudicate cases and 
promptly resolve tiie backlog if DOE were to continue to administer Part D- under 
existing law. 

o The previous draft allowed DOL to specify what, if any. other activities under 
Patt D, in addition to panel adjudication of cases already pending before the 
panels, should continue. If DOL were givrai this authority, it will assert 
jurisdiction over all of the other pending cases mid immediately begin 
development ivork on those case using existing DOL staff. 

o Allowing DOE to ccwitinue to maintain jurisdiction over Part D cases will prevent 
DOL from being in a position to issue a substantial number of Recommended 
Decisiems recommending awards of benefits to clsumants immediately after new 
Part E interim regulations take effect 

o Allowing DOE to continue to administer existing Part D claims using their current 
system will quite likely result in substantial contractor costs and will not advance 
the pace at \^ch the claims backlog is resolved, in part because it would simply 
increase the backlog at the physician jmnel. 

• Advisory Committee Contract -- DOL continues to assert that it is unwise and 
luiworkable to assign it responsibility over contracts to support the HHS managed 
Advisory Committee. 
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o ITie worii product of the contractor advising the Board is an exteemeiy 

complicate assessment of the scientific merit of the dose reconstruction process 
and other duties performed by NIOSH, totally outside the DOJL area of expertise. 

o To the extent that Congress has concerns over the manner in which this contract is 
being administered sufBcient to justify the disruption of transferring respcmsibility 
for administration of it during the course of the contract, DOL suggests that it be 
the respcmsibility be transferred to another agency vdth expertise in this area of 
science rather than DOL. 

Additions to the Special Exposure Cohort - While DOL continues to oppose any 
provisions for automatic inclusion in the Special Exposure Cohort, tiie provision is this 
draft appears improved over the previous draft. 

Dose Reconstruction - DOL continues to oppose in the strongest possible way 
automatically including any employee in the Special Exposure Cohort merely based upon 
delay in NIOSH completion of a dose reconstruction as potentially exorbitantly 
expensive, unwise and inconsistent with the scientiftc basis the Act uses in providing 
compensation. 

o While DOL cannot supply an climate of what a “reasonable time'’ to com^^ete a 
dose reconstruction is (it is likely that there is no such uniform “reasonable time” 
giveo variances in information avmlable to NIOSH, number and duration of 
employments and exposures of workers, and claimant response times) cleariy 120 
days is far less than a reasonable time even for a relatively less complex dose 
reconstruction. 

o This provision is likely to be counterproductive by providing an enormous 

incentive for claimants to delay responding to NIOSH or provirting information in 
hope of taking advantage of this position. 

o In the absence of any DOL expertise m this area or supervision over tiie process, 
we do not understand why DOL is given a role in certifying and explaining to 
Congress why dose reconstructions cannot meet the statutory deadline. 

Radiation Dose - DOL supports addition of a definition of a radiation dose to EEOICPA 
but does not believe the language of the draft will accomplish its intended purpose. 

o The draft appears technically defective by mandatii^ inclusion of weapons- 
related rad^on that would in any event be included but does not exclude non- 
weapons related radiatitm. Thus it appears to have no effect. 

o That defect could be remedied by changing p. 3- line 21 and 24 to read “In the 
case of an atomic weapons employee, the radiation dose received by such 
employee at such facility, for the purposes of paragraph (3){B) shall be the 
following:” 
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RECA Payments While DOL does oot oppose the purpose of this amendment, DOL 
apposes allowing the Attorney General to direct payments fiom the EEOICPA Fund as 
subsection 3167(b) provides. That is likely to be complicated and impractical. 

o DOL suggests that subsection (b) should instead provide that the Department of 
Justice certify to DOL that a payment should be made tmder RECA and that DOL 
pay the entire $150,000 due Ae claimant from its EEOICPA hmd. 
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Impairment plus 10,000 per /ear - NO OFFSET - 2 disability rates 10/5AM 
(two options on survivor beneRts) 


Average Disability Rates Award 


Buckd 1 

5% 

$ 

12,500 

Buck^ 2 

18% 

$ 

45,000 

Buck^ 3 

38% 

$ 

95,000 

Bucket 4 

55% 

$ 

137,500 


Distribution - employees 

Bucket 1 50% 

Bucket 2 25% 

Buckets 15% 

Bucket 4 10% 

TOTAL for EMPLOYEE IMPAIRMENT 

Compensation for loss of wages 

Percentage who lost wages before age 65 
Average ystvs of wage loss before age 65 
Total at $15,000 per year 
Total at $10,000 per year 


Part B eligibles 1 5063 

Employees 40% 

Survivors 60% 

PartDoniy 10851 

Emf^oyees 60% 

Survivors 40% 


Medical for Part D 

Additional Medical fw Part B/D 

Total Comp and Medical (Employees) 


Buckets were used as a way to 
distribute disability rates and 
average awards. 


Compensation for impairment 
$ 78,348,750 

$ 141,027,750 

$ 178,635.150 

$ 172,367.250 

$ 570378,900 


With <50% WEC With 50-75% WEC 


15% 30% 

5 5 

$ 141327,750 

$ 188,037.000 

Yearly Medical $ 12,000 

Ave. Years Med. 5 


$ 390,636,000 

$ 35,625,670 

$ 1,326,705,320 


Survivor Catgories - 50% of deadrs are related to covered condition 


Option 1 Option 2 Option 1 Option 2 


Call 

$ 

100,000 

$ 

125,000 

42.50% 

$568,673,500 

$710,716,875 

Cat 2 

$ 

125,000 

$ 

150,000 

5% 

$83,613,760 

$100,336,500 

Cats 

$ 

175,000 

$ 

200,000 

2.50% 

$58,529,625 

$66,891,000 

TOTAL 

Survivor Benefits 




$710,716,876 

$877,944,375 


TOTAL BENEFITS 

$ 2,036,422,195 

$ 2,203,649,695 

DOL ADMINISTRATIVE COSTS 

$259,258,000 

$269,258,000 

TOTAL 

$ 2,295,680,195 

$2,462,907,695 
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Sent: Wednesday, Decembe- 01, 2004 5:32 PM 

To: Upnic, Victoria; Ivenon, Krlsdne; Dugas, Peter - OCIA; Nesve^ Jetn^ L - ESA 
Our EEOICPA brie^ 


Went extremely well - nobody raised the awkward questions we expected. But Ckidy Biackstoa 
went dr again Rafter the meding per se) teW wgue diet Judiciary was gosig to dr^ HHS through 
heH if they so much as touch the 'auditor (the i^visMy Board's contractor) or Ms funding. As I 
toM Peter. John Howard knows what a dwasiBfffrts whole crusade of Cindy^couM be fbrihedoee 
lacow process, but I don't gd a sense thd he's getting any substarttve help from the HHS legis 
affairs people. NIOSH is fvwie to coSapsing. I roaNy think we need to try to help out with the 
CostmHtee- sh 




07/12/2006 
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From: Nesvet, Jeffrey L - ESA 
Sent Thursday. December 02. 2004 10:38 AM 

To: Haftnark, Shelby - ESA; Turcic, Peter - ESA 

Cc: Cidp. James < ESA; Turtey, Sheldon - ESA 

Subject: RE: Our EEOICPA briefing 

Vtfe mil get something to you this afternoon. I brink getting iMs on the radar screen of the HHS political level is a 
m^or fHus, however we manage it. 

What do you think about a piteh ftom Kiis to HH8 that th^ should be a joint DOL-HHS approach to 
Sensenbrenner on this issue? tf they buy that we might be able to weigh in to keep HHS from caving too easily if 
Sensenbrenner pushes back. 

JEFFREY L. NESVET 
Associate Solicitor for Federal Employees' 
and Energy Workers' Compensation 
Office of the Solicitor 
United States Department of Labor 
200 Constitution Avenue, N.W., Room S-4325 
Washington, O.C. 20210 
(202)693-5320 693-5360 (fax) 

This messi^e ctwtain information (hat is prtvil^ed or otherwise exeinpt from disclosure under applkabie law. Do not 
disclose widioui consulting the Office of the ^liciior. If you think you received this e-mail in error, please notify the sender 
immediately. 

— Original Message — 

From: HaHmark, Shettiy - ESA 
Sent: Thursday, December 02, 2004 1033 AM 
To: Turdc, Peter - ESA; Nesvet, 3effiey L - ESA 
Subject: FW: Our EEOICPA brlefirtg 

I was trying to get Kris to offer te help HHS. not harangue them on how to support NIOSH. But I guess 
any tindofccmverB^ion between Kiis artd her counterpart could help, so lefs give her some broad points 
about what's at stake in the whole SCA/Bo^ issue, and why M's important not to juMkeep surrenderkig 
point by point to Ckidy (and ftlilei), but instead to tate tfie br^ by the horns and try to ease the pofdical 
pressure. Jeff, can you take a first cut at this? Pete, do you have any settee from Larry E as to whether 
HHS or CDC congresskMUd fobs (cMher than Rafters) have actuaKy weighed in on ttiis issue at ait? If ixrt. 
I'll take some discovery with Howard or larry. 

— Originaf Message — 

FnNii: Iverson, Krisline 

Sent: Wednesday, December 01, 2004 7:28 PM 

To: HaMmark, Shdby - ESA; Upnic, Victoria; Duga^ Peter < OCIA; NesveL Jeffrey L - ESA 
Subject: RE: Our EEOICPA briefing 

Shelby, if you or Pete can get me some taUdng points, 1 will call die Assistant Secy for 
Legisladve Allaits at HHS. Specifically, I will need to persuade her that there is mote at 
stal^ here and that it warrants her attention. 

— “Original Message — 

From: Hallmarfc, Shelby * ESA 


07/12/2006 
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.From: HaHmarfc, SheS^ - ESA 

ent: Friday. December 17. 2004 1 1:46 AM 

• o: Neevet, Jeffrey L ' ESA; Turcic, Peter • ESA 

Sut^ect: RE: DR strategy 


Ok . Thanks . sh 

Original Message 

Front: NesveC, Jeffrey L - ESA 

Sent: Friday. December 17, 2004 11:16 AM 

TO: Turcic, Peter - ESA: Hallmark. Shelby - ESA 

Subject: RE: DR Strategy 

I will come down at 3 as well ■ 

JEFFREY L. NESVBT 

Associate Solicitor for Federal Ea^loyees’ 
and Energy Workers ' Compe n sation 
Office of the Solicitor 
ITnited States Department of Labor 
200 Constitution Avenue. N.H. . Room S-4326 
Washington, D.C. 20210 

{202} 693-S320 693-5360 (fax) 

This message nay contain infonaatioo that is privileged or otherwise exempt from 
disclosure under applicable law. Do not disclose without consulting the Office of the 
Solicitor. If you think you received this e-mail in error, please notify the sender 
immediately. 


Original Message 

From; Turcic, Peter - ESA 

Sent: Thursday, December 16, 2004 12:19 PH 

To: Hallmark, Shelly - ESA; Hesvet, Jeffrey L - BSA 

Subject: RE: OR Strategy 

ok 


Original Message 

From: Hallmark, Shelby - ESA 

Sent; Thursday, December 16, 2004 11:55 AN 

TO: Turcic, Peter - BSA? Hesvet. Jeffrey L - ESA 

Subject; RE: DR Strategy 

Isqportance: High 

Let's discuss -- can we get together tomorrow smetime? Maybe the usual 3pm meeting? 

Original Message 

From: Turcic, Peter - BSA 

Sent: Thursday, December 16, 2004 6:4b AN 

To-. Hallmark. Shelby - BSA; Hesvet, Jeffrey L - BSA 

Subject; RE: trteigy 

He may have an opportunity with the Board punting. I'm sure we will get a case that 
merely submits the SCA report as evidence that the Beth Steel DR is inaccurate. 1 believe 
that MtoSH is scientifically correct and we could address the SCA issues in response to a 
case. We cem bit the legal issues to over come some of the SCA comments and also nail 
down the factual issues that are a concern. We could then get some outside, very high 
evel expertise to review the technical issue raimed by SCA such as the aelecticn of the 
appropriate etatistical approach -- from the point of view of sotmd science as ^iposed to 
just selecting the approactr fchet gives the highest exposure. Ifaifte mee MAS or NIST. 




part of a longer tern strategy, we need to get other parties that should have an 
interest in where this is going, such as the cooBercial nuclear people to play a more 
active role and interest maJcing comeuts and weighing in. 

Original Message 

rom: Hallmark, Shelby - ESA 
Sent: (Wednesday, December 15, 2004 9:11 PM 
To: Turcic, Peter - ESA; Nesvet, Jeffrey L - ESA 
Subject: rot strategy 

Ne need to sit down and figtire out where we should go in light of the Board's drift. Me 
should start by calling Larry and seeing idiat they are planning to do. Assuming that wcKi't 
be sufficient, we'll need some options to lay out for Vicki et al to consider. 

Ideas : 

- change the Board? Miller warns the advocates -- and congressional backers -- will go 
crazy, and "credibility* goes south. On the other hand, the other options aren't good. 

- push MZOSH to fight back nore effectively? Any ideas how?? Are there other science 
reso\irces that could be taE^ed? 

- push for some compromise? strike a deal with Helius/Miller that trades more sec and DR 
approvals for simplification of process and Board endorsement? I don't kiK>w the basis for 
such a deal, but it's ccmceivable . EG Beth Steel becoiKs an SBC on the grounds of 
inadequate data and we try to draw the line at the big sites. Problem there is why do we 
think Oak Ridge or Hanford or INBEI, won’t present the same issues, and who trusts 
Miller/Meiius to stick to any deal? 

- give up and accept SBC everywhere? Any way to cap the costs or narrcw the # of 
undeserving wards? But does it axake ai^ sense to continue to defend a DR process that 
will just get more caiq>licated and attenuated? Xt looks to ae like it collapses in a year 
or so if the Board keeps on the current path. How is NXOSH going to ever finish its site 
profiles at this rate? 

- other ideas? 


Sent front ny BlackBerry Mireless Handheld 
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— Original Message — 

From: Brand, Anstkx M. 

Sent: Friday, December 17, 2004 5:55 PM 

To: Howard, John; Wade, Lewis; Heart, Frank J.; Chang, Chla-Chia; Bliott, Larry J.; Homoki-Titus, Zeda (Liz) E. 

Cc: Porter, Diane 

Subject: FW: Copy of the earliest available transcript from Board Meeting this week. 

FYI... Cindy continues to be concerned about the scope of the audit and the Board’s vote to hold onto the OR 
reviews. I left her a voice mail as soon as I got this email. I will be in touch. 

Anstice 

— Original Message 

From: Biackston, Cindy [mailto.’Gndy.Kackston<g>FnaIf.hou$e.govJ 
Sent: Friday, December 17, 2004 2:42 PM 
To: Brand, justice M. 

Cc; Porter, Diane 

Subject: Copy of the earliest available transcript from Board Meeting this week. 

I would appreciate getting a copy of the transcript from the Board meeting this week as soon as possible. Or. Wad« 
has gotten rave reviews, however, the Committee has been hearing somewhat disturbing things about comments 
being made as to the scope of the audit, the availability of hjture funds (in this mandatory spending program) to 
make sure that site profile audits are conducted, and Congress' role in general with regard to this program (and 
Board). Please provide the earliest possible transcript available - there are some things that I wi^ to confirm 
before taking actions to insert the Committee presence in what has been framed as Board decisions toat indicate 
an attempt to squash the public airing of audit findings. I must go to the Chairman with this in the next fow days 
and I would like to be fair in the discussion witii him. If these allegations are exaggerated, I can confirm that with 
the transcripts. 


Please let me know when you can provide this information. 
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From; 

Sent: 

To: 

Subject: 

Importance: 


Lipnic, Victoria 

Monday. December 20, 2004 2:55 PM 
'Salmi, Molly' 

FW: Copy of the earliest available transaipt from Board Meeting this week. 
High 


Molly - see below, your eyes only. - Start with the first email from Cindy Blackston — She's adopting the Richard Miller 
viewpoint again - and while this issue has to do with NIOSH and HHS and what they've done about slite profiles and dose 
reconstnjction - and technically, not a DOL issue - she Is going to bring down the entire site profile process (and NIOSH 
is running scared of her yelling) — and that will end up opening up this pregram to even more people - who just happened 
to work in a plant that may have at one time been a DOE facility. ~ Help! 

We've tiied to get the Congressional Affairs folks at HHS to get on this, but I don't know that they understand what they 
are dealing witfi with Cindy. 


Prom: Hallmari(, Shelby - ESA 

Sent; Monday, December 20, 2004 10:26 AM 

To; Lipnic, Victoria 

Cc: Nesvec, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonlus, Diane - ESA; Iverson, Kristirte; Dugas, Pet^ - OCIA 
Subject: FW; Copy of the earliest available transcript from Board Meeting this week. 

Importance: High 

Vicki - FYI. Our friend Ms. Blackston Is still on the warpath (see below), In pursuit of Richard Miller’s agenda with respect 
to NIOSH’s Advisory Board. I'm sure when she gets the transcript of the Board's sessions she will be entirely displeased 
with ffre Interventions of the Department of Labor. Pete's woridng on a piece that we will be submitting regar^ng our take 
on the Board's likely trajectory (it's not good at all); that piece will also arirtain our recommendations as to what OOL might 
want to do about it. But In the interim, suffice it to say that I felt obliged at several points during the meeting to suggest to 
the Board that 1 ) it has an obligation to review and evaluate the products of 'its* conbactor (SC&A), rtf her than Just 
dumping them witirout commentary on the doorstep of HHS, and thereby making tirem coin of the political realm; and 2) 
that there is a budget process which constrains DOL and HHS - notwithstanding Cindy's {and Richard Miller's) constant 
harping on the “mardatory" status of our budget - and that bobi HHS/NIOSH and ffie Board have a responsibility to use 
funds wisely in any case. The Board did in fact decide to delay ‘accepting* the SC&A reports until fijture meetings, but 
that basically Is just a holding action at this point 

I hope we can get our report on bie Boa^ dtM'n to you (and ultimately Steven) very shortly. This is a critical Issue, and 
we'll need to take serious action if there's to be any hope of turning this ship in the right direction. Thanks, sh 

Origintf Message — 

From: Elliot^ Larry J. [maiKo:lJEl@CDCGOV] 

Sent: Monday, December 20, 2004 9:38 AM 
To: hallmarlc.shelby@dol.gov; Turclc.Pet£»@>dol.gov 

Sul^ject: FW; Copy of the earliest available transcript from Board Meeting this week. 


Origkial Message 

From: Elliott, Larry J. 

Sent: Monday, December 20, 2004 8:02 AM 

To: Brand, Anstfce M.; Howard, John; Wade, Lewis; Heart, Frank J.; Owng, Chia-Chia; Homoki-Tftus, Zeda (Liz) E. 
Cc: Porter, Diane; Homer, Corrine 

Subject: RE: Copy of the eartiest available transcript from Board Meeting this week. 


It will be three to four weeks before the transcripts are available. 





157 


M6ss^e 


Page 1 of 


Search 4 

From; Lipnic, Victoria 

Sent; Monday. Oecember20, 2004 6;16 PM 

To: Hallmark. Shelby - ESA; Dugas, Peter - OCIA 

Subject: RE: Buffalo News story re EEOICPA advisory board and the Beth Steel study 
Peter - do you know if Kris ever touched base with Cong. Affeirs at HHS about this? 


From: Hallmark, Shelby - ESA ^ 

Sent: Monday, December 20, 2004 4:23 PM 

To: LipnIc, Victoria; Iverson, Kristine; Krishnamoorti, MalaVftorris, Jane OPA 
Cc Dugas, Peter - OGA; Turclc, Peter - ESA; Nesvet, L * ESA 

Subject: Buffalo News re EEOICPA advisory board and the Beth Steel study 
Importance; High 

Folks - as mentioned, we are working on a summary of the Advisory Board meeting (an abominationj, w4iere we 
think the Board is headed (towards cfisaster), and what if anything we can do to stop it (that's the hard part). See 
below regarding tiie firestorm the Board's activity to date has incurred. The ‘audit report" is the work of the 
contractor NIOSH foolishty allowed the Board to demand, and whid'i NIOSH has torl^ to rein In. The report is, per 
NIOSH (and we pretty much believe them), a completely slanted document, which In no way invalidates the 5CK) or 
so dose reconstructions completed at Bethlehem Steel. Indeed, it's our position that the NIOSH Beth Steel site 
profile that is pilloried in the “audit reporf for being insufficiently claimant friendly, was in fact tor too claimant 
toendly. This report should never have been made public in this form, unless and until NIOSH was able to get the 
contractor and/or the Board to correct Its massive flaws. Unfortunately, NIOSH did not succeed in figuring out a 
way to do that. 

I made a rather strong statement at the Board meeting to the effect that the Board itself must take responsibility for 
determining whether the contractor that is doing its for it has got it right, because otherwise the public will take 
any such ‘audit report’ and run with it, to include demanding that hundred of dose reconstructions be re-done 
(while there are 12,000 plus reconstructioris still waiting in queue at NIOSH, some tor over three years). The 
Board decided to postpone opining about the ‘audit report" until a meeting in April, but the allege below shows that 
toe damage is pretty much already done. 

Our report on the Board and what to do next will be forwarded as soon as Pete, and I have hashed it out. 
Thanks, sh 


— -Original Message — 

From: Turdc, Peter - ESA 

Sent: Monday, Deewnber 20, 2004 4;04 PM 

To: Hallmark, Shelby - ESA; Nesveb Jeffrey L - ESA 

Cc Kotsch, Jeffrey - ESA; Mosier, Roberta - BA; Lefton, Rachel - ESA 

Subject: 

Importance: High 

it didn't take long - toe report is 
being misinterpeted! 


Schumer, Clinton urge re- 
evaluation of claims by ex- 
Bethlehem workers 
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News Washington Bureau 
Chief 

12/15/2004 


WASHINGTON - New York's two 
senators called on the Bush 
administration Tuesday to re- 
examine its denial of benefits claims 
involving more than 900 woikers at ttie 
former Bettilehem Steel plant who may 
have died or been made ill through 
exposure to weapons grade nuclear 
materials. 

Sens. Charles E. Sc^umer and Hillary 
Rodham Clinton, both Democrats, 
issued the request in re^onse to the 
formal release of an audit by an 
advisory committee to the National 
Institute for Occupational Safety and 
Health, which found serious flaws in the 
agency's system of evaluating claims. 

The report, completed two months ago, 
had been suppressed. 

Frank J. Panasuk of Hamburg, a leader 
in efforts by former workers at the 
Ladtawanna plant to win relief, had 
tiled a freedom of information request 
for the committee's audit. 

Although Congress has provided up to 
$150,000 in compensation for each 
Bethlehem worker or survivor, the 
agency, part of the Labor Departinent, 
had approved only 190 of 1,100 claims. 

Another $135 million in potential 
benefits remains at stake. 

Schumer said the report "proves what 
we have been saying all along - that 
there are gaping holes between foe 
compensation Western New York 
nuclear workers have received and 
what they should be entitled to." 

Schumer called foe workers "Cold War 
heroes who have waited long enough 
to get their due compensation." 
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The Bethlehem Steel audit was 
conducted by the Advisory Board on 
Radiation and Worker Health. 

In her evaluation of the audit, Clinton 
said the chief flaws in the original denial 
of 900 claims include bad data on 
wOTkers' exposure to contaminated air, 
use of the wrong statisticai methods 
and other serious scientific miscues. 

Ciinton said the agency must move 
quickly to revise its profile for 
evaluating claims by waiters and 
survivors. 

"What is most frustrating," she said, "is 
that many of the issues raised in the 
audit have been repeatedly raised by 
Bethlehem Steel worlters and their 
survivors." 

As a result of earlier protests by the 
senators, as well as Reps. Jack Quinn 
Jr., R-Hamburg, and Louise M. 
Slaughter, D-Fairport, the agency will 
hold a briefing on the report Jan. 12 in 
Buftelo for workers and their families. 

"A lot depends on what happens at that 
meeting," Quinn said. 


Bureau assistant Anna L. Miner 
contributed to this report, 
e-mail: dtumei^bufhiews. com 


Peter M, Turcic 

Director, Division of Energy Employees 
Occupational illness Compensation 
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From: Lipnic, Victoria 

Sent Moncfay, Docember 20. 2004 6: 1 9 PM 

To: 'Salmi. Molly’ 

Sul^act: FW; Buftelo News story re EEOICPA advisory board and the Beth Steel study 

Importance; High 

Molly — more of the same, see attached press story by Sen. 'sClinton and Schumer. ALL Cindy Blackston's doing. I 
cannot believe that Ssnsanbrenner - if anyone in Leadership knew about this - would be advocating spending MORE 
money. - 


From: Hallmark, Shelby • ESA 

Sent: Monday, Decembe* 20, 2004 4:23 PM 

To: Upnlc, Victoria; Iverson, Kristine; Krishnamoorti, M^; Norris, Jane C^A 
Cc: Dugas, P«er - CX3A; Turclc, Peter - ESA; Nesvet, Jeffiey L - ESA 
Subjed: Buffalo News story re EEOIG^A acMsory board and the Beth Steel stody 
Importance: High 

Folks -as mentioned, we are working on a summary of the Advisory Board meeting {an abomination], where we think the 
Board is headed (tcrwards disaster), and what if any^ing we can do to stop it (thafs the hard part) See below regarding 
the firestorm the Board’s activity to date has incurred. The ‘audit report” is the work of the contractor NIOSH toolishiy 
allowed the Boand to demand, and which NIOSH has failed to rein in. The report is, per NIOSH (and we pretty much 
believe them), a completely slanted document, which in no way invalidates the 500 or so dose reconstructions completed 
at Bethlehem Steel, indeed, it's our position that the NIOSH ^th Steel site profile that is pilloried tn the ‘audit report' for 
being insufficiently daimant friendly, was in fact fer too claimant friendly. This report should never have been made public 
in this form, unless and until NIOSH was able to get the contractor and/or the Board to correct its massive flaws. 
Unfortunately, NIOSH did not succeed in figuring out a way to do that. 

I made a rather strong statement at the Board meeting to the effect that the Board itself must take responsibility for 
detennining whether the contractor toat is doing its work for it has got it right, because otherwise toe public will take any 
such ‘audit report' ar>d run with it, to include demanding that hundreds of dose reconstructions be redone {while there are 
12,000 plus reconstructions still waiting in queue at NIOSH, some for over three years). The Board decided to postpone 
opining about the ‘audit resort' until a meeting in A^ril, but the article below shows that toe damage is pretty much already 
done, 

Our report on the Board and what to do next will be forwarded as soon as Pete, Jeff and I have hashed it out. Thanks, sh 

— Original Message — 

From: Turcic, Petw - ESA 

Sent: Monday, December 20, 2004 4:04 PM 

To: Hallmark, Shelby - ESA; Nesvet, Jeffrey L - ESA 

Cc. Kotsch, Jeffrey - ESA; Hosier, Roberta - ESA; Leiton, Rachel • ESA 

Subject: 

Importance: High 

It didn't take Ic^g - the report is 
being misinterpetedf 


Schumer, Clinton urge re- 
evaluation of claims by ex- 
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Bethlehem workers 
By DOUGLAS TURNER 
News Washington Bureau 
Chief 

12/15/2004 


WASHINGTON - New York's two 
senators called on the Bush 
administration Tuesday to re- 
examine its denial of benefits claims 
involving more fiian 900 workers at the 
former Bettilehem Steel plant who may 
have died or been made ill through 
exposure to weapons grade nuclear 
materials. 

Sens. Charles E. Schumer and Hillary 
Rodham Clinton, both Democrats, 
issued the request in response to the 
formal release of an audit by an 
advisory committee to the National 
Institute for Occupational Safety and 
Health, which found serious flaws in the 
agency’s system of evaluating claims. 

The report, completed two months ago, 
had been suppressed. 

Frank J. Panasuk of Hamburg, a leader 
in ettbrts by former workers at the 
Lackawanna plant to win relief, had 
filed a fi'eedom of information request 
for the committee's audit. 

Although Congress has ptt>vided up to 
$150,000 in compensation for each 
Bethlehem worker or survivor, the 
agency, part of the labor Department, 
had approved only 190 of 1,100 claims. 

Another $135 million in potential 
benefifo remains at stake. 

Schumer said the report "proves what 
we have been saying all along - that 
there are gaping holes betv^een the 
cwnpensation Western New York 
nuclear workers have received and 
what they should be entitled to.” 

Schumer called the workers "Cold War 

hArriAe hax/o -u 
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to get their due compensation." 

The Bethlehem Steel audit was 
conducted by the Advisory Board on 
Radiation and Worker Health. 

In her evaluation of die audit, Clinton 
said the chief flaws in the original denial 
of 900 claims include bad data on 
woi1<ers' exposure to contaminated air, 
use of the wrong statistical mediods 
and odier serious scientific miscues. 

Clinton said the agency must move 
quickly to revise its profile for 
evaluating claims by workers and 
survivors. 

"What is most finistrating," she said, "is 
that many of the issues raised in the 
audit have been repeatedly raised by 
Bedilehem Steel workers and their 
survivors." 

As a result of earlier protests by the 
senators, as well as Reps. Jack Quinn 
Jr, R-Hamburg, and Louise M. 
Slaughter, D-Fairport, the agency will 
hold a briefing on the report Jan. 12 in 
Buffalo for woricers and their families. 

"A lot depends on what happens at that 
meeting," Quinn said. 


Bureau assistant Anna L Miliar 
contributed to this report, 
e-mail: dtumert^buffnews. com 


Peter M. Turcic 

Director, Divisior of Energy Employees 
Occupational Illness Compensation 
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'rom: Hallmark, Shelby - ESA 

ent Thursday, December 23, 2004 1 1 :54 AM 

To: Turcic, Peter - ESA; Mosier, Roberta - ESA; Leiton, Rachel - ESA; Delo, Jerry - ESA 

Sul^ect: FW; EEOICPA Press Rollout 

Importance: High 


See the list of questior^s - way below - OPA is saying they want to have in hand for the Secretary's event, if there is one, 
currently specdated as being around 1/10 or 1 1. we need to go ahead and compile answers. The last five are the tricky 
ones. I^te is probably the beet source for guesses about how many people gpt State Comp, via Part D {we should be 
careful not to accept inflated DOE estimates that included state claims that had nothing to do with a Part D panel decision) 
and how muc^ total has been paid. We need to be careful in estimating how much we expect to pay out belbre regs, and 
for FY 2005; I think we have an estimate for the 10 beneft outlay - roughly $2.5 S, right? 

The questions on NIOSH are the trickiest Good luck ^ere! sh 


— Original Message — 

From: Norris, Jane OPA 

Sent: Wednesday, December 22, 2004 5:41 PM 

To; Hallmark, Shdby - ESA; Siff, Andrew; Upnfc, Victoria; Sullivan, Adam; Henry, Tina; Lebens, Grant - OSEC; Iverson, 
Kristine 

Cc: Turcic, Peter - ESA; Svenonius, Diarre - ESA 
Subject: RE; EEOICPA Press Rollout 

If we can generate satisfactory answers to the questions, then one event in January should cover all of our progress to 
'‘ate and the 200 recommended decisions. ThatwHI generate press. 

hanks Shelby 


From: Hallmark, Shelby • ESA 

Sent: Wednesday, December 22, 2004 5:33 PM 

To: Norris, Jane OPA; Siff, Andrew; Lipnic, Victoria; Sullivan, Adam; Henry, Trta; Lebens, Grant - OSEC 
Cc: Turcic, Peter - ESA; Svenonius, Diane - ESA 
Subject: RE: EEOICPA Press Rofiout 
Importance: High 

Thanks, Jane. I believe we can answer the questions you cite, alffiough one or two are tricky. The numerical issues can 
be handled, with the sole exception of “hew much did DOE pay out under their Part D program'. They didn’t actually pay, 
they helped people get State benefits, and it’s quite murky to ^ure out who got what in that process - less than $2 million. 
I’m quite sure, in total ’We will exceed that amount by an order of magnitude in a month or so. assuming we get the go- 
ahead to issue decisions on the roughly 200 cases that are ready. 

As you note, the riskier issue is the current controversy involving NIOSH and the Advisory Board and ‘the Advisory Board's 
contractor". This is a strictly PART B issue, and a strategy might be to say that the Secretary is only going to deal with Part 
E rollout issues in this event/interview. but that may not be tenable, so careful answers will need to be drafted. 

The controversy is acute with respect to the Bethlehem Steel site in Buffelo, NY, because the contractor's hugely negative 
review of the NIOSH Bethlehem Steel proftle was released last week. Hence the NY delegation is the most exercised 
about this issue right now. But the contractor's aftack on the quality and accuracy of the NIOSH dose reconstruction 
process has implications throughout the complex, and other delegations are likely to weigh in eventually. Pe^le 
knowledgeable about the EEOICPA Part B program - including advocatos and media people based in Tennessee - may 
"^11 raise questions about why the NiOSH process is so slow, and. according to this recent contract review, so wrong, 
wever, I would argue that we go ahead as suggested here; we will just have to develop and get agreement on a position 
j take with regard to the dose reconstruction issue. Thanks, sh 


Ori^nal Message — 
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Fr«n; Norris, Jane OPA 

Sent: Wednesday, December 22, 2004 4:06 PM 

To; Srff, Andrew; Lipnic, Victoria; HaBmark, Shelby - ESA; SuHIvan, Adam; Henry, Tina; Lebens, Grant - OSEC 
Subject: EEOICPA Press Rollout 


EEOICPA Press Rollout 


Suggested Press Opportunity 

There is an opportunity to upd^e interested press on the status of EEOICPA payments under Part E of 
the program. These are the key sites that will have the most interest. 

Los Alamos, NM 
Oak Ridge TN 
Savannah River, SC 
Paducah, KY 

Lamar Alexander’s office has expressed interest in participating in an event. The suggested date is 
January 1{^ or 1 1*. in Knoxville TN. At that time, we can announce the number of recipients in the key 
markets that have already received checks, and the fact that there are 200 additional recommended 
decisions that are today being mailed to potential recipients. 

Invited Press 


We have identified the press outlets that have a demonstrated interest in the story in the attached file. 
These newspapers have already written extensively about EEOICPA. 

These are some of the potential questions wc may be facing: 

I Ota] number of claims/cases paid under Part B 
Total dollar amount that represents 
Number of workers those claims represent 
How the claims break down cancer vs. beryllium 

Total number of claims in the pipeline under Part E when DOE turned the program over to DOL 

How many workers those claims reix’esent 

The Dollar amounts that were paid out by Energy 

Ihc Dollar amounts that are expected by be paid by DOL 

When people can expect to see their claims paid. 

The SC&A evaluation of NIOSH’s dose reconstruction effort, and how that will affect claimant demands 
for reopening denied claims. 

Is this dispute likely to slow down considerably or bring to a halt your ability to pay claims? 

If we have acceptable answers to these questions, then the press conference in Knoxville is a viable 
way of alerting the press to our progress on EEOICPA. 

We can invite all the outlets listed here, and give background interviews with specific market 
information to interested outlets that can not attend, but want to write about the story. The Paducah Sun. 
the Knoxville News Sentinel, the Albuquerque Journal and the Augusta Chronicle will want specific 
information about their local facility, and there may be others that will have questions specific to their 
area of the country. 
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To get the story out nationally we can give an interview to Nancy Zuckerbrod of the Associated press. 
The potential down side of this is that Nancy may bring the NIOSH controversy into the story, as there 
are willing members of the Senate from the state of NY who would comment at length on this matter. 

Our other option is to hold the press conference, give selected Secretarial interviews and background 
interviews to local newspapers in the target areas by telephone, and issue a press release about the 
progress of the program. 

« File; Y {EEOICPA).xls » 



166 


Search 5 


C-ccxrfc( 


] 


Page 1 of I 


From: on behalf of Hallmark, SheB>y - ESA 

Sent: Thursday, December23, 2004 2:49 PM 

To: Llpnlc. Victoria; Iverson, IVistine; Krishnamoorfi, Mala 

Cc: Norris, Jane OPA; Siff, Andrew; Svenonius, Diane - ESA; Turcic, Peter - ESA; Dugas, Peter - 

OCIA 

Subject: NIOSH issue 

Importance: High 


John Howard {NIOSH director) called today to indicate that Cindy Blackston continues to make demands on 
HHS/NIO$H without relent. She is now seeking instant production of word-for-word transcripts of both the puDiic 
and closed sessions of the Advisory Board meeting of last week, aiHf is pursuing the earlier demands Chairman 
Sensebrenner made of HHS, for pr^uction of a long list of documents, memos, emails, and other 
interrogatories. 

As indiceted in my previous messa^ and briefing (riece on the whole NIOSH/Board situation, DOL (basically 
me) made several interventions during that meeting suggesting that the Board needs b3 exercise its 
responsibilities rather than simply pass along the contractors' products, that the Board and NIO$H don't have an 
unlimited budget to spend on the contractor's activities, that the contractor should be directed to characterize Its 
findings in terms of whether they are material, i.e., would actually impact on the compensability of a claim, etc. I 
was a bit of a voice crying out in the wikJemess. My guess is that Ms. Blackston will not be at all pleased with my 
contributions, so we may soon be getting a letter from House Judiciary with a long liet of interrogatories. This in 
turn could well generate press about DOL and HHS conspiring to block review of the dose reconstruction process, 
which might overwhelm the good press we're trying to get for early Part E implementation. 

I did not press discussion of the NIOSH/Board issue at our meeting yesterday on ^grounds that the check 
presentation issues were by the most Ume-s^sitlve. But this fr'aln is bearing down on us, and we would be 
very much better off if something could be done to influence the Chairman on this issue before we get into a semi- 
public slugging match ala HHS. Plus we might actually be able to help HHS/NIOSH out, and they sorely need 
help. If we cant, I fear the whole dose reconstruction process will soon be teetering on the edge of collapse, and 
that would be a horrible public policy outcome. Anything we can do to influence this process toward sanity, and 
as soon as possible, would be wonderful. Thanks, sh 


09/07/2006 
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From: 

Sent: 

To: 

Cc: 

Subject' 

Importance: 


on behalf of Hallmark, Sheijy - ESA 
Monday, January 24 . 2005 3:00 PM 
Howad J<^n 
Upnic, Victoria 

FW: Newspaper ArOcte Saying Iowa Chdnance Will be SEC 
High 


John - we w&e surprised to see this article on Friday touting Sen. Hvk^'s 'announoemeit” that Iowa was gc^ 
to be designated an SEC. Pete chedwd with Larry and apparently got confinnafion that things have changed on 
this, and spedficalty the turning poit« may be the question 'transparency tds-i-vis dassifled irtformatkm. 

1 called today to chat ^th you MxhA this but learned you are in Adanta. 

CtovkMjsly I don't know all the is^ies regarding the classified data and how much can and cant be reveMed in 
dose reconstructions, but we as^med OCAS had found some way to navigate that Issue. If, as we are tc^d, 
NIO^ Is rKMw going to simply advise the Advisciry Board that It can do dose recons but it cant produce 
lian^rent'” dose recon reports, we assume the Board will that as an erxtorsement of SEC status and run 
with it. 


Bdbre you issue an Iowa SEC p^ftion evahiaUon, we'd Hke to have a chance to talk this over wtth you. If a 
general ^transparency prlnctoie results in SEC status at Iowa, numerous other sites would loglcaHy foil In beNnd 
it, and possibly lots of sites could be daiitred to have less than perfect darlty. Even SEC dominos only foH In 
- the five or ^ assemUy plants where lowamke activit/ was involved, that wouU go for to tipping the balance In 
* fovor of SECs for everybody. 

As a secondary matter, we also continue to be concerned about the method of disclosure of the SCSA documents 
to the Board - we genoally believe they should be handled as pre-decbionai raidi the report has been accepted 
(by NIOSH, the Board, or some comtMnatlon?} as meeting the requirements of the contract and being of suffident 
quality. I don't know that there^ a problem per se wRh the NalUnckrodt site proffle report that SC&A Is going to 
present in St. Louis, but as a procedural matter we'd really Hke this process to be better defined. As you know, 
premature disctosure of the Beth Seel SC&A report led immediatety to ttie New York delegaSon's demand for 
wfthdrawai of your site profile and reconsld^ation of all the claim delate based on it. We both have too much 
work to do in tills pro^am to be wh^>^wed In this fashion, espedafly by reports ttrat are seemingly vray off the 
mark. 

If you're available to disoiss this by {^lone, please give me a holler. I will be leavkig the office In a few minutes, 
but will be avallaMe tinnorrow. Tharte, sh 


— Original Message — 

From: Kt^ch, Jeffrey - ESA 

Sent: Friday, January 21, 2005 8;S1 AM 

To; Turdc, Feter - ESA 

Subject: Newspaper Article Saying Iowa Ordnance \MII be SEC 
Importance; Hls^ 

Pete, you may have already seen this newsaper article (attached) about lAAP and Sen. Harkin’s statement that 
lAAP will become a ^C. Here's the link, too. 

h«p://www_thehawkeve,CQfn/flai lv/stories/ln9 0 1 2Q.html 


no/nfinnAA 
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I did not think NIO^ was recommencing SEC stahis. 
Jeff 


09/08/2006 
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From: Hallmark, Shett>y - ESA 

Sent: Werkiesday, January 26. 2005 12:40 PM 

To; Mosicf, Robwta - ESA; Kotech, Jeffrey - ESA 


Subject: FW: Draft FRN 

tmpoftancer High 

I can't get hold of Jeff Nesvet and crew - or Pete, of coui^ — so you two need to start looKing at this NIOSH 
piece on the SEC petitione ASAP! Thanks, sh 

Original Message 

From: Hallmark, Sheftiy - ESA 

Sent; Wednesday, January 26, 2005 12:18 PM 

To: 'Howard, John' 

Cc: Wade, Lewis; ENiott, Larry J.; Turdc, Peter < ESA; Nesvet, Jef^ L • ESA; Lipnic, Vlctcria 
Sufaiject: RE; Draft FRN 
Importance: High 


Thanks. John. We very much appreciate the opportunrty to review this, md wW do so just as rz^ridly as we can. 
As discussed. I've aler^ my deputy eecretary about this issue and conveyed the urgency (and gravity) I believe 
it entails. He's just now gotten beck to me via email irkScatBig that his office is having ’discussions with 
counterparts in theAdminrsb^sdion to try to arrive ala coonfraledre^onse''. I don’t Knoiv any more than that, but 
will certainly keep you posted If I hear anythir^. Thank you again for your wlliingness to todiide us in this very 
difficult arxf conflicted iMue. sh 

— -Original Message 

From; Howard, John [inaiRD;Ziei@CDC.GOV] 

Sent: Wednes^, January 26, 2005 11:54 AM 
To: Hallmark, Shelby • ESA 
Cc: Wade, Lewis; BHott, Larry J. 

Subject* Draft FRN 


Sheltiy 

Here's the Notice. Let me Imow if you need anything else 
JH 


<<FRN.SEC5-StLoiw.2-5.dtX>> 
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Prom; on behalf of Hallmark, Shelby • ESA 
Sent: Thursday, January 27, 2005 10:07 AM 

To: Law, Steven; Krishnamoorti, Mala; Iverson, Kristine; Lipnic, Victoria 

Cc: WIson, Mark; Nesvet, Jeffrey L • ESA; Radzely, Howard; Turcic, Peter • ESA; Svenonlus, Diane 

-ESA 

Subject: our comments on the NIOSH FRN re SEC evaluations for Iowa and MallIncKrodt 

Importance: High 

Attached is our joint (SOUFEEWC and OWCP) commentary on the NIOSH evaluation statements. I fully endorse 
these comment, which you will see pull no punches. We haven't dwelt heavily on the impact here, other than to 
say these evaluations, once made public, would lead almost inevitably to SEC petitions being brought and 
accepted at virtually all DOE sites. That equates to added costs of somewhere between $5 and $10 billion over 
10 years, and would make a mockery of the notion that benefits flow to qualified workers, and not to those whose 
disease was not work related. Thanks, sh 


09/08/2006 
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1 - 27-05 

Department of Labor Comments on the 
Mallinckrodt and Iowa Army Ammnnition Plant Evaluations 


DOL objects to the proposed recommendation to add several additional classes of 
employees at the Mallinckrodt and Iowa Army Ammunition Plant (LAAP) facilities to the 
Specif Exposure Cohort (SEC). 

• We believe that granting SEC status to employees at lAAP and employees who 
worked at Mallinckrodt between 1949 and 1957, despite the fact that NIOSH 
concedes that it can perform dose reconstructions for those employees is 
clearly inconstant with the plain language of EEOICPA and is likely to 
establish a precedent that wll require the inclusion of the vast majority of 
employees at the major DOE facilities in the SEC at a cost of S5 to SI 0 billion 
over the next ten years. 

• If HHS issues a final determination under EEOICPA addii^ those employees to 
the SEC despite finding that it can reconstruct the radiation doses receiv^ by 
such class members, it is not clear that DOL could adjudicate such claims, dnee 
our interpretation of EEOICPA would be at variance with the HHS SEC 
determination. DOL might be obliged to stay action on cl aims under those class 
designations while it requests a formal opinion from the Ofiice of Legal Counsel 
of the Department of Justice concerning whether it is required to effectuate a 
designation of SEC class members that as NIOSH acknowledges in its Federal 
Register notice, is inconsistent with the specific terms of EEOICPA. 

• DOL also restates its previously-expressed objection to NIOSH presuming tha t 
the health of covered employees was endangered in any circumstance where it 
cannot adequately reconstruct radiation doses of employees 

Statutory Requirement 

EEOICPA requires that a two-part test be met in order to add a class of employees to the 
SEC. HHS must find that: 

(1) it is not feasible to estimate with sufficient accuracy the radiation dose dial the 
class received; and 

(2) there is a reasonable likelihood that such radiation dose may have endangered 
the health of members of the class. 

Mallinckrodt 

NIOSH has determined that ‘*there is sufficient evidence from various monitoring 
activities, together with information on radiological sources and processes, to 
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validate dose estimates” for employees who worked at Mallinckrodt between 1949 and 
1957. This conclusively establishes that this class of employees cannot meet the first part 
of the specific test for inclxision of additional employees in the SEC set forth in § 
7384q(b)(l)ofEEOICPA. 

Despite this finding NIOSH proposes to add this class of employees to the SEC because 
of ‘‘the lack of credibility accorded by the Mallinckrodt claimant population to the 
government concerning the employees* radiological expostire.** The issue of 
credibility to stakeholders is cert^y important from a program perspective but 
absolutely irrekvant to the statutory test for additional SEC classes. Furthermore it 
is clear that credibility issues encompass virtually every DOE fecility. Requiring 
claimants to believe a dose reconstruction in order to deny SBC status is tantamount to 
including the entire DOE weapons complex in the SEC. 

DOL has continmdly olqected to a presumption that inability to perform dose 
reconstructions amounts to an implicit finding of health endlmgerment. DOL believes 
that NIOSH should not recommend addition of classes to the SEC in the absence of a 
positive finding of health endangerment based upon reli^le evidence, rather t han 
presuming healtii endangerment. 

DOL is also concerned about the findings concerning employees at Mallinckrodt between 
1942 and 1948. It appears, based upon NIOSH' s assertion, that dose reconstructions can 
not be performed for that period, thus those classes do appear meet the first part of the 
SEC test. However, in regard to ibis class as well, DOL believes that an explicit finding 
of health endangerment is necessary rather than simply applying a presumption of 
endangerment. 


Iowa Army Ammunition Plant 

NIOSH has determined that “it b scientifically and technically feasible to estimate 
doses with snCGcient accuracy for employees working on Line 1 AEC operations at 
toe Iowa Army Ammunitions Plant in Burlington, Iowa during the years from 
March 1949 to 1974.” That finding conclusively establishes that this class of employees 
cannot meet the first part of the specific test for inclusion of additional employees in the 
SEC set forth in § 7384q(bXl) of EEOICPA. 

Despite this finding, NIOSH proposes to add this class of employees to the SEC because 
“such estimates could not be substantiated by the transparent, publich' available, 
factual basis r«iaired under EEOICPA** because of the toct that NIOSH would have 
to utilize classified data to conduct dose reconstruction. The use of classified data has 
clearly been understood to be necessary at tiroes in this program and has never before 
been suggested as a reason for determining that dose reconstruction could not be 
adequately undertaken. Again, NIOSH has added an SEC evaluation criterion totally 
inconsistent with the plain language of the Act, a criterion that is likely to apply at 
virtually every DOE facility. 



DOL also notes the same lack of a specific finding of health endangerment relevant to the 
Mallinckrodt recommendation in regard to the [AAP recommendation. Before 
recommending that employees at lAAP be added to the SEC, NIOSH should do more 
than presume health endangerment. 
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From; Haibnark. Sheliy • ESA 

Sent: Tuesday. Februaiy 01. 2005 4:53 PM 

To; Wtaon. Mark; Krishnamoortt, 

Cc: Nesvet, Jeffrey L- ESA; Tueeic, Peter- ESA: Svanonius. Diane- ESA 

Subject; RE: Edited NK>SH FR Notice 

Importance: High 

Attached, per NiOSH. is the doc that w actuady on the table at the Federal Register, it seems to be the smne as 
the 11am version (th^ we hated). I now have time te add nyfctteer Ujt w Ju i i te th e c iiiea% ^»Win( W B eeO o 
pubfc^ eval u ate ' ) in tee crtBcal ieiiteme re — r dl nsilosm i 

Ae cfiscussedwithMatat WOSHadwsed me lW»>|i leii medi%lBsSteltlfc^fccfclnfff evaftiatieft for fte period^^ 
t94»^f96? to imneee thee leiwsmimateWmifetSioewireme terWidWirtSBB Wtuit. leaving only die conflicting 
diecLission about on ttw one hand, wb have die Mo n ee d e d to reconstnict. and on the othw. we have a H egoB one 
ttai the data are not teiable, so we'te asking (he Boani ter advice. WtiietiatiS>ae>ninJirapoailiveetep,ldonT 
MnkiwBoaHiwMh H ai iitei to rwtdre ttieconaictinfavwofie c o ri wwn d insan^Ccfaas. 4 wasii't toM whether 
the Iowa mMuadon report would be stmtMy non-evaluatfve. 

hwas toM dtei NK)SH wHI share die actual evaluMon r^iorts with ua. but only when dtey are shared with the 
Board members. The evaniMil i m pa ct ct Bte Mij Wi iteudl *elinpMttof a e cf e c| i f (lalPC o rrid>Bofirieetwi>rifltetBw^ 
onejacSywtMtiesaid about tee RATUFg ofthe rla t u UMuriWe i Wc a tone a ltege d at M a ter i cltrc d i. Setheaetual 
lang u age cdtMewdoaboe report tafcee on crwrmouelrnportBBCtk Pit re i rn i nr e Wi e r otthetteeFR Wotce 
deeunieide, a w mrrpnwwU e a n y hi i d cforganfeed slngli se i wa u n d iste r b ta CMlt l (ewt POI^cquIrfcBwitruct 
agsiiMilti PM ret|^ fcpep uim iBM li uni etetpiyteBowteg SEC sut bated on aiieiiWiWui eiiuia, bec^fes 
ptepneefiily rfirfiaittrl. lir . ft* Wbl find out in SI Louie how that long and arduous deterte wi start off, eid 
where rs litely to lead. Thanks, sh 


From: Wteon, Mark [malltD:WlsDn>tark9dol.gDv] 
Sen t ; Tuesday, February 01, 2005 3;52 PH 
Tes HaHmaik, Shetey - KA; Krfshnamoortf, 


Ce: Nesvet. Jeffrey L - ESA; Tisdc, Peter - ESA; Svenonius^ Diane - ESA 
Subfact: RE; Edited NIOSH FR Notice 


i figured as much. The only good news is that nobody reads the Federal Register. 

O. Mark Wilson 
Deputy Assistant Secretary 
Empk^ment Standards AdminrstrAion 
U.S. Department of Labor 
(202)693-0200 


From: HaRmark, Shetey - ESA 

Sent; Tuesday, February 01, 2005 3;47 PM 

Tm WRson, Mark; Krtshnamoorti, Mala 

Cc Nesvet, Jeffrey L - ESA; Tur^ Peter • ESA; Svenonks, Diane - ESA 
Subject: RE: Ediled NIOSH FR Notfoe 
In^jtectanc*; High 


This is ok. but I was Just advised that HHS has already sent its notice terward to the Federal Register arrd 
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it's bean ‘on puMc display* since 2:1 5pm today. Unfortunately. I doni have a copy of foe final version - 
I hear it‘« chanped several times - but am trying fo gel it nmv. Thanks, sh 


— Orlginai Message- — 

From: Wisoiv [maHU>;WlsonXari( 9 dd. 90 v] 
Sent: Tuesday, February 91, 2005 3:02 PM 
Tm Haflmartr, SMby • ESA; Krishromoortf, Mata 
subject: EdRed NK)SH FR Ncpdce 
liiiFoetaaMT High 


Please take a quick look at my edits on pages. If you are comfortable %wth them, I wW pass them 
atongtoNIOSH. 

The language that I added comes deeciy from the longer summary in the previous FR nchce. 
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Turley, Sheldon G - ESA 


From; 

S«nt: 

To: 

Subject: 

Importance: 


Nesvel, Jeffrey L - ESA 

Wednesday. February 02, 2005 6:13 PM 

C^lp, James E - ESA; Tudey, SheMon G > ESA 

FW: St. Louis Energy Advisory Board meeting approach 

hiigh 


FYl! 

JEFFREY L.NESVEr 
Associste Solicitor for Federal Employees' 
and Energy Workers' CompoisatiCMi 
Office of the Solicitor 
United States Depatment of Labor 
200 ConstitutioQ Avtmue, N.W,, Room S-4325 
Washington, D.C. 20210 
(202) 693-5320 693-5360 (fax) 

This message tn^ contain inforaution that is privileged w otherwise exempt fiom disclosure under ^plic^le law. Do ooc 
disclose withotx consulting the OfSce of the SoliciUr. If you dtinlc you received this e-mail in arm. please nod^' the sender 
immediately. 

— -Original Message 

From: HaUmark, 9ielby • ESA 

Sent: Wednesd^, Feb^ary 02, 2005 4:31 PM 

To: Krishnamoorti, Mala 

Cc Nesvet, Jeffrey L ■ ESA; Turkic, Peter - ESA; VWIson, Mark; Lipnic, Vldcria 
SubtJect: 9:. Loids Energy Advisory Board meeting appmadi 
Importance: High 

Msla, as discussed, here are the major points we would be making in SL Louis next week, Inso^ as the (rather 
unorganized) processes Of the Board allow it 

NIOSH has basically punted to the Board Oie deckiibh asio whebter dose reconstnictiDn caniw done^t 

MetKncknxft for the years 1949-1957, despite alleged date valkti^ questions, or whether those data aiiegatnrts 
shoidd result in approval of the SEC petition. In ii^ofthedeosionsof this week, we would not make any 
corrunents pro or con regareling the MaHmckrodt SEC peti^ itsi^, but would urge tite Board to (1 ) consider how 
arty recommendation/advice it ^es with regard to the data validity issue wW affect future SEC petitions; (2) 
enundate. if ft can, dear-cut criteria ter mai^ fair and consistent judgnients about tiie cfrcumstances under 
which data validity questions raised at any site are sufficient to undermine the feasibSty of NiOSH dose 
reconstruction (e.g., types and {xevalence of alleged date inadequacy, the efficacy of countervailing NIOSH 
technique to overcome or estimate ^und missing or dubious data, etc.); (3) re^nee that, in cases where a 
broadly wonted data credibiRty criterion is used to support approval of an SEC petition, the claimants in (hat 
teciUty or class who have *non-listed* cancere (about 40% of the total, normatty), wiH have their Part B benefits 
eiigibility extirtguished by the declaration of an SEC. 

W^th regard to Iowa, while NIOSH is asking the Board to advise it on its finding that the SEC should be ap(»oved 
because of ite ’transpare^” argumant, NIOSH is rnaking a determination that the SEC should in fact be 
approved due to its inabitity to explain aJi aspects of rts reconstructions because of classified data. Again, we 
would not opine ^ut the spedfic Iowa oukxune, but would urge that any advice the Board gives to NIOSH (1 ) 
consider the impect of such advice on toture petitiorts: (2) irwfude guidance about svhat degree of 'opactty* should 
be considered acceptable (that is, should the existence of any remaining classified intoination at a particular site 


disqualify dose reconstructions at that site? If not, how central to a given set of dose reconstructions does the 
classified data have to be to trigger the 'tran&parerKfy* rule?); <3) address to what extent, how, and when 
alternative means might be used to assure claimants that NIOSH’s use of classified data was eptxopriate, even 
though such use can't be clearly specified to them; and -(4} simitar to item (3) respecting MaHindcodt, are woiM 
ad^se the Board that a declaration of an SEC based on cfassified data arrd transparency would tteiy extinguish 
the eligibfiity of claimants with norvSEC cancers, about 40% of the I9(ely claimant pool at any site. 


Thanks, st 
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PnNn: Halhnark, Shelby - ESA 
Sent: Friday, February 04, 2005 09:33 
To: Upnic, Victoria; Iverson, Krfstbie 
Cc Dugas, Peter - OOA; VNWson, Mart 
Sublecb PH-. Agenda Z~5^ 
Importance: lOgh 


I’d say ttiougt^ d oM wra iw n the Board, not som^hing toward which they’ve ahowr» a 
terKle^ ar^way,. will be extremely iBDiad uridet time oandMiene. 


— -XM^nal Message — 

From: TUrdc; Peter -ESA 

Sent: Friday, February 04, 2005 9*^ AM 

To: Halbnaric, Shelby - ES^ Nesvet, Jeffrey L - ESA; Svenonhis, Diane - ESA 
Cc Mosler, Roberta - ESA 
Sublect: FW: Agerxla 2~5.doc 
Impottanoe: high 


This meebng is really shaping up to be a real party - Bond coming and our Resource 
Center report that HarKin has arranged for bus loads to come in from Iowa. The room 
holds 500- 

— Original Message — 

Freim Homer, Corrine [maillD:CBH4eax:u;ov] 

SaiC Friday, February 04, 2005 9:09 AM 

TfK rTiack8tll69msn.com; ANDERHA9DHF5.srATE.WI.US; andra(le9lani.gov; 
c_owens019comca5tnet; Larry J. EJMt (Eliott, Lvry J.); wtTKinn@iaoi.oom; 
Melus^ilYSLlUliULoig; roy.deliar^vanderbft:.eckj; e5pofaddOaoi.com; 
MitehgitisonOcinci.tT.com; gnrsstrOfronOemetnet; pl.ztemerOinsightbb.com; MmK 
Grifhm 

Ce Underwood, Lewis A; ^eeBOSObelsouth.ne^ Wade, Lewis; Turcic, Peter - ESA; 
HalfaBrfc, Shefby • ESA; Nidiole L. H erbert ( H erbert, Nichole l_); Kotsdi, Jeffrey - ESA; 
Porter, Dteie; Bbteer, Fred; Brand, Anstioe M.; Ca ta w ei , Gay Mdnnes; Howard, John; 
Katz, Ted; Kendrick, Chariotte 
Subfect; Agenda 2~5.doc 

Bood Members, 

We have again, revised the dr^ ageneSa to inckKie a Board Welcome from Senator Bond 
on Monday. Flevised agenda is attached. 

Thaik you, 

Cori 


«Agenda 2-5.doc» 
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Search S 


m: 

it: 

To: 

Cc: 

Subjoct: 


on t>ehalf of Krishnamoorti, Mala 
Tuesday, February 08, 200S 10:26 PM 

Hallmarlr. Shelby - ESA; Lipnic, Victoria; Iverson, Kristine; Law, Stev^ 
Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA 
Re: EEOiCPA Advisory Board meeting 


We appreciate your vigilance aad update, Shelby. Thanks much. 


Sent from my BlackBerry Wireless Handheld 


Original Message 

From: Hallraark, Shelby - ESA <Hallmark.Shelby0dol.gov> 

‘To: Lipnic, Victoria <Lipnic. vletoria3dol . gow>; Krishnamoorti, Mala 

<Kri3hnamoorti.MaLa@dol .gov>; Iverson, Kristine < Iverson . KristineSdol .gov>; Law, Steven 
<Law. Steven@dol . gov?- 

CC: Nesvet, Jeffrey L - ESA <Nesvet.Jeffrey@dol.gov>; Turcic, Peter - ESA 
'JTurclc . Peter9dol.gov> 

Sent: Tue Feb 08 19:56:00 2005 
Subject: EEOICPA Advisory Board meeting 

FYI *•- The meeting today went better than we could have hoped. The Board approved an SEC 
for the first six years at Mallinckrodt — which we are fine with. But they postponed 
consideration of the controversial 1949-1957 period — which we did not think NIOSH had 
sensibly justified — for a couple of months. At this point, the Iowa petition may also 
be postponed, notwithstanding the busloads of claimants coming down tomorrow. 

A political alert: Senator Bond's staffer (I believe name is Tom Horgan) came up to me 
'ter the meeting and indicated the Senator would be calling Secretary Chao about the 
eting. It wasn't exactly clear whether he was unhappy with my comments to the Board 
(which followed the script discussed with Mala last weak, and which seemed well received 
by the Board), or if he would just be asking the Secretary to weigh in on the side of 
approving the 1949—57 period for SECOND status. I explicitly stated in itiy remarks that 
DOL did not take a position one way or the other on the Mallinckrodt petitions, so he may 
want to try to convince the Secretary otherwise. He was clearly unhappy with the Board's 
deliberative pace, and their failure to decide all the issues before them today. Senator 
Bond yesterday called for an immediate approval of the full Mallinckrodt SEC petition, SO 
his view of today's outcome would be different from ours. 

Let me know if you need more info. I'm checking email via blackberry and cell is 202-345- 
7002. Thanks, sh 


Sent from my BlackBerry Wireless Handheld 
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Original Heaaage 

oms Halloiark, Shelby • BSA 
‘■^nti Thuraday, February 10, 2005 11:31 AM 

Lipnlc, Victoria; Zveraon, Kriatine; Kriahnaaoorti, Mala; Morris, Jane OPA 
Cc: Turclc. Peter < ESA; Mesvet, Jeffrey L - BSA; Svenoniua, Diane BSA; Nllaon, Nark; 
Dugas, Peter - OCIA; Hallmark, Shelby - BSA; Ralaky, Yvonne; Hatchett, Dolline - OPA 
Subject: RE: EBOICPA Advisory Board meeting in St. Louia 
iR^rtance : High 

FYIt A aonetrtiat lengthy update on the Advisory Board's acciona on Wednesday. 

Despite our comments, but in line with the MIOSH evaluation report given to the Board last 
week (to which we took serious exception) . the Board APPROVED the Iowa facility as an SBC 
for the entire duration of Ita ABC/DOB weapone work -- 1945-74. Along with the partial 
j^proval of Hallinckrodt for an SBC covering 1942-48, this will be big news In the DOB 
complex, so OPA can expect ealle to start coming in. 

In the Iowa diacusBi^, Pete Turoie pointed out that the Board should consider tdiether the 
"transparency" issue that HIOSH used as the basis for recoonending SBC status was all or 
nothing -- that is, must claimants be given AU. infoanastios that was used in a dose 
raeonstruction, or could there be situations where some classified data could be explained 
without full disclosure? Se reiterated presentation on Mallincltredt regarding the need 
for the Board to cite specific, eleer criteria for its recoomendatloas , so that all future 
petitions can be handled consistently. He also raised the question as to whether there 
mHght be Other neebanismale.g. review by an outside auditor) to provide claimants with 
assurance that NIOBX's estimation based on classified data was accurate, fair, and 
reliable, without a complete dlscloaure (or declassification) of the data. Finally, he 
reminded the Board that if they found thet dose reconetruction could not be done based on 
classified data, then the 401 of clainants with non-BBC listed cancers would have their 
~^nefit rights extinguished without recourse. 


;topareatly feeling the pressure of claimants and the Iowa delegation, and sheltered by the 
reconmendatioD for an SBC, the Board voted 10 for, one abstaining, for the full SBC 
for Iowa. They acknowledged our point regarding the need for a clearly enunciated 
rationale -- but decided they didn’t have time to put euch a rationale together and set 
a workgroup to writs it sometime before their next meeting in J^il. Although there were 
some verbal flourishes attenqpting to suggest that Iowa's classified data issue is 
different than what will be encountered at the half-dozen other sites which did the same 
work, it's not at all clear that the eventual language used by the Board and HHS in 
describing this petition will sustain any such distinction. 


What happens next? 


1) HHS Secretary Leavitt, under the October amendments, has 30 days to issue his decision 
on the partial Mallinckrodt SBC {1942'48] and the full Iowa SBC, once the Board's 
reconmendations are “received*. {MI06H stay try to define "received" to add a few days to 
that window, but they don't have much latitude.) John Howard has said he will "package" 
the Board's recocnneDdations, and could even reconmend to Sec. Leavitt that they be 
modified or overridden -- but X don’t credit MIOSH's taking such a step given the public 
record that waa established this week (ausd given their history) . Conceivably NIOSH could 
recommend some limiting language regarding justification to be used by the HHS Sec.'s 
decision, but with regard to Iowa, that will likely be without the direct input of the 
Board- He will try to get involved with -- and get information from -- HIOSH on the Iowa 
language that might be used, to txy to reduce its broad precedential ingiact. And we will 
demand that HIOSH give us draft copies of their future evaluation reports before they 
achieve fait acco«q>li status, as happened this time, from a claimants' representative 

perspective, the Iowa SBC opens a door for many SBC petitions and a huge range of cases to 
be disputed on the grounds that classified data still exist at most DOB sites. 


the HHS Secretary's decisions on Hallinckrodt and Iowa, assuming they support all or 
jpart of the SBC petitions, would go to Congress for a 30 day lay-over. 

3) assuming Congress takes no action, the SBC' s would go into effect after the lay-over -- 
perhaps as early as late April. ONCP would then need to reevaluate cases that we have 
previously denied based on dose reconstructions at the two sites, and would pull back 
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from NIOSH the bimdreds of casea still peodlng dose reconstruction, which relate to 
enployment in the SBC approved periods. Paynents will be issued very rapidly on cases 
-volving one of the 22 listed cancers. This will dramstically increase Part B outlays -- 
.t since the program’s funding is mandatory, that is not a budgetary problem for us. The 
~>en year added cost for the Iowa SBC alone has been projected at about $1 billion, but we 
Til have to look at the data to see what the Py 2005 and 2006 impacts will be. The ten- 
der added cost for s Hsllinckrodc SBC was about $500 million, but only half of the 
Nalllnckredt claims would he covered by the partial SBC approval the Board has reccmmended 
(so far) • 

4) SBC petitions from the sites analogous to lows -> certainly Psntex, Y-12 <a big part 

of Oak Ridge}, Los Alasios, Hanford, Piniellaa (Florida), and Rocky Plats (Colorado), and 
probably several others -- can be e:q^ted to be filed immediately on the "classified 
data" basis. Given the binary approach the Board (and have suggested regarding 

this "transparency* Issue -- either there is relevant elssslfied data that affects the 
dose reconstruction or there isn't this could lead relatively quickly tc other SBCs 
being approved. However, the whole process -- claimants' filing the petitions, NIOSH 
"qualifying" a class of workers, HIOSH developing its evaluation report, the advisory 
Board reviewing and recomending action, the HHS Secretary making a determination, and the 
Congreaeional layover period will take many months. Because there will be many 
petitions, that proceea will devel^ its own backlog, vdiich will generate more, highly 
vocal political steam. (There will alao be petitions that mimic the Nallinckrodt 
situation, but the rationale there (for the early years) ia auff Iciently unique to that 
site that it shouldn't really be that replicable. Action by the Board on the later years 
at Nallinckrodt -- pxrooiised by April -- muld be a different etocy.) 

5) NIOSH dose reconstruction efforts will continue to be slower than anyone would like. 
There are still 12,000 cases pending dose reconstruction -- maybe 11,000 after the 
approved Malllnekrodt auid Iowa SBC caaea are removed from the NIOSH queue. If the 
multiple follow-on petitions don't qulc)cly get through Che SBC gauntlet just described, 
there will be growing preaeure for Congreaalonal action to slRq>ly cut the Icoot and declare 

'Cs broadly, either for all DOB facilities, or even for all dob and AHB facilities. I 
.ink NIOSH’ 8 strategy Is to approve several big SBCa to reduce their backlog of dose 
'^econatanactions and reduce public antagonism. It remains to be seen whether that strategy 
Jill work, or will work in time. 

Let me luxw if clerificetion, a meeting, or other steps are desired. Thanks, sh 

Original Message-- 

From: Hallmark, Shelby - BSA 

Sent! Mednesday, February 09, 2005 4i53 PM 

To: Llpnic, Victoria; Iveraon, ICriatine,- Kriahnamoorti, Mala; Dugaa, Peter - OCIA 
Cc: Tuccic, Peter - SSAr Hesvet, Jeffrey L - BSA; Svenoniue, Diane - BSA 
Subject: Today's Adviaoiy Board meeting 

pyi -- the morning aesaion included the Board finalising Its tentative decision from 
yesterday to postpone action on the 1949-57 period at Mallinc)crodt. Several members 
argued to go ahead and approve SBC status now, and Bond's rep argued strongly for that. 

But the Board voted 4-4 to defer the decision til the next meeting. (Two members were 
abaent and the vote will tedmically Ise held open, but there's no lilcalihood the outcome 
will change.) . What the Board will do with the "tadnted data" issue at their i^ril 
meeting ia open to question, of courae, ]3ut the additional time should allow some distance 
from Che localized political heat we were dealing with this week. 

The afternoon aeaaion was tetking up Iowa as X left. Pete and Jeff will make the OOL 
cwnments on that similar to the Malllnekrodt. I'm hopeful the Board will also postpone a 
decialen on Iowa, or will at laaat frama their ratlmiale much more narrowly and slte- 
apeclflcally Chan NIOSH did in the documents we dlecussed last week. More later as it 
cones in. Thauika, sh 


nt from my BlackBerry Wireless Handheld 



182 


Update on Status of EEOICPA Programs (Parts B and E) 

February 23, 2005 

o Implementation of the New Part E program 

• Roll-out of the new program is on schedule 

■ DOE/DOL coordination has been smooth 

■ DOL now has lull possession of all 25,000 old DOE Part D claims; we are 
managing Che residual Pan D physician panel process 

■ DOL has taken over full management of RESOURCE CFJMTERS 

■ “Preliminary” Part E case processing is moving ahead: 

• more than 80 cash payments ($125,000 each) made 

• 220 cases initially approt^ for payment, many more coining 

■ Interim Final Rule for Part E well underway - to PPB by early March 

■ Publicity campaign working well - check events: 

• Ashland, Kentiu:ky (Sen. Burning - December 1 6) 

• Knoxville (Sen. Alexsmder - January 1 0) 

• Anchorage, Alaska (Sen. Muikowsld - this week?) 

• Town hall meetings: 

• Oak Ridge {January 25); 

• Alaska this week; 

• Rocky Flats (Denver) March 1 

• Three sites the week of March 7 

• Many more scheduled through the summer 

• DOL start-up viewed favorably in media and DOE complex so far 

■ Ombudsman office still to be established 
o Part E Risks: 


• Delay in getting regs in place (through PPB and 0MB) could slow 
progress, cause upsurge in criticism 

■ Must move old cases through the system quickly - DOL’s first year will 
yield ^ut 1200 payments as we ramp up. FY 2006 will be enticed. 
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o Part B Issues 

■ DOL continues to perform steadily, but. . . 

■ Growing controversy around HHS/NIOSH “dose reconstruction” process 

• NIOSH and Presidential Advisory Board have initialed approval of two 
new “Special Exposure Cohorts” -- similar to Paducah - for Iowa plant and 
MalHnckrodt in St. Louis 

■ Similar SEC status will be sought throughout weapons complex ~ 

• stability of current Part B program is at risk 

• $7 billion increase over 10 years if all sites become SECs 

■ HHS has acquiesced to clain^t. Advisory Board, and political pressure; 
places DOL in awkward position of defending the logic of dose 
reconstruction (see Senator Bond issue) 

• Pressure for more SECs will only grow — see Steelworkers’ letter re Rocky 
Fiats (Denver) SEC petition 
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Fage 1 ot J 



From: HaUmarfc, Shelby -ESA 

Sent: TTiunKlay. February 24, 2005 4:42 PM 

To: Iverson. Kristine; Dugas, Peter - CX^IA; Krishnamoorti, Mala 

Ce: Upntc, Victoria; Turcto, Peter > ESA 

Subject; RE: cal from Tom Ho^an of SoncTs stMl 

I fear you am exacts right, Kris. But we’ll keep trying 


— Original Message — 

From: ivemorv Krlsane [inaito:lverson.tQ1stineOdol.9ov] 

Sent: Thursday, February Z4, 2005 4:37 PH 

Tor Halmarft, Shdby - E5A; Dugas, Peter - OOA; Krishnamoorti, Mala 

Cc Uprric; Victoria; Turd^ Peter - ESA 

Skiblect: RE: cal from Tom Morgan Of Bonds staff 

Thanlm, SbeOry. lwo«Ui^thativewflltalBecaae<^TMi,bacldoe'tdiiidcMqroiKcmsd». 

ibai. 

— Original Message — 

nom: Haibnarfc, Shetoy - ESA 

gent; TTrursday, Febni^ 24, 2005 4:14 PM 

To: Dugas, Pe^ - OCM; Person, Kristin^ Krishnamoorb, Mala 

cc upntc; VictDria; TUrdc, Peter - ESA 

Subject: cMI from Tom Hoigan of Bond^ staff 

Peter. FYI, Mr. Hoigan, who we rrret during tie SL Louis EEOiCPA Advisory Board meeting, called 
me to complain abocri not having been inviad to the briefing yesterday. He may be contacb^ you 
on the same topte. I said we mderstood tial the motion had been general, but apotogize d if it 
didn't get to Mm. Itn sending Mm a copy of the powerpoint preservation for his further ediflcation. 

KrisiMala, Mr Ho^an renewed his assertion that SenMor Bond "was going to be caMng the 
Secretary* regarding the Maflinckrodt Special Exposure Cohort petition, and presunMiiy regwding 
my oonsne n t s to the Board during the ^ Louis mee ting. I dkim discuss that issue further, nor did 
he -justa "heads up "per Mr. Morgan The talking pomtsfiatwe discussed last week am 
presumably not in need of any change on IMS score. Mr. Hogan’s grasp of ttie8ejseues.svipears 
tobepartM. 


Thanks, sh 
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M5ICHT2003 


FKOM: SHELBY HALLMARK 

Director, OWCP 

SUBJECT: Update on Status of EEOICPA Programs (Parts B and E) 

This is to provide a brief T^xlate on progress and issues involved in the implciiieinatioD of 
the New Part E p rogr am wAct the Energy Emi^ees Dcciqndonal Illness 
CompeQsatkm Program Act ^EOICPA), enac^ Oc«)ber 2S, 2004. 

The Department’s roll-out ofthe new program is pioceediiig according to plan, and is on 
schednle . ESA/OWCP estaUished a task force to lead the impiemc i rt a tioii, with heavy 
participmion by SOL (the Federal £mpk>)«es and Ene^ Wcxkers Compensation 
Diviskm) and siq>port firmn OASAM, OCIA, and OPA. An FY 2005 budget of about S4S 
miUimi has been agreed ufion with 0MB to suppeat administratkm of die new Part E. 

The first major task was to accomplish a fiDoodi transition of responsibilittes between the 
Departn^nt of Hner^ (for die old Part D program) and DOL (for dK new Part E). This 
has been done succemfiiUy, widi fiiU cooperation fimn DOE. A formal MOU is in place, 
DOL has taken full possesaon of all 25JOOO old DOE Part D claiins, and we are 
managing the res^ual Part D plQrsiciao panel process. (The statute called for the old Part 
D panel process to continue until DOL issues its reguhUiofis, but in fact all the cases in 
thm inpeline have now beat acted 1900 by die panels.) We have also taken over full 
inanagement of the contract RESOURCE CENTERS located ni the ten major weapons 
si^, such as Paducah. 

To get the new p ro g r am off the ground and esiabli^ credibility widi the thousands of 
claimants who have been w^ng fiiv years, OWCP/SOL devised a ’^Preliminary” Part E 
case inocessii^ a^^proach, under whk^ we ate able to anm>ve and pay straightforward 
cases even before our regulations are published. Special teams in our district offices 
were set iq> U> make these early dedsions. To date, mme than 140 cash payments 
($125,000 each) have been made— a of nearly $18 milium - and over 280 cases 

have been initially approved fev payment Our goal is to make over 1200 payments by 
the end of the fiscal year. 
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Wmk on the {nteriia Final Rule foe Part E is well underway; we bc^ to get it to the PPB 
b> early March so that we can beat ov goal of publishiiig it by May 25, 2005. The nile 
will allow us to decide the viliole range of cases und^ Part E. 

Our publicitv campwpt for the new program i» wnrfci ng well . A series of check events 
and public recognhioas has been held at Ashland, Keiducky (Sen. Running - Deconber 
1 6); Knoxville (Sen. Alexander - January 1 0); and last we^, in Anchorage, Alaska (Sen. 
Muckowsld). 

MVc have also launched a major series of town hall meetings to be held throughotu the 
DOE weapons complex. 

• Oak Rid^ (January 25); 

• Ala^ (February 24); 

• Rocl^ Fla& (Denver) March 1 

• llaaicHrd,SavanmriiRiver,aiid!dahotbeweekofMarch7 

• Los Alamos the wedc of March 2! 

• Paducah - March 29-30 (Ccmgr^nnaD Whitfield to attend on 
March 29) 

Each of these meetings is well publicized in the local media and with the local 
C<»igressicH»] delegation in advance, to iwaxiniize paitic4’^<Mi and msure that 
stakeholders aov able to participate. Many more meedi^ will be sdieduled through the 
summer. 

In Mmmary, the IMHi start-np has been viewed firvorably in tbe media and amcH^ 
tbr snved popnlirtion te the DOE wcnpens cnmplez — so fkr, 

PartERiAs 


While tbe p rogr am is ofifto an excelleiit start, any delay in getting our regulations cleared 
tlxDi^ PPB and OMB could slow our progress, and Kkely cause an i^Murge in 

public and Congressional criticism. It is imperative tiiat we nsove the backlog of old 
cases throi^ tbe system quickly to avert charges that claimants are being made to wait 
yet again. Our effom in 2005 are likely to yield about 1200 p^ments as we ramp up, 
but most of the backlog must be cleared during FY 2006. 

PgtBljgues 

DOL continues to peifonm steadily and effectively in at^udicating and payh^ Part B 
claims. Onroniyiedvdrier^l^iBPBtBisItesiibAaitialdi^qrincasepcacessii^ 
causwiby the HHS/NK>SH dose reconst r octioB process. Many cia^ have been 
awaiting dose reconsiructioa at NIOSH for Unee or mcae years. 

In addition, there is growii^^ controversy arotmd the dose reconstruction process: 
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N10SH and the Piesideiitial Advisory Board recently initiated approval of two new 
'^Special Exposure Ccdxvts” - simile to Paducah ' for the Iowa plant and the 
Mallinckiodt plant in St Louis. 


to tins aelMiis,tiaiiac.S£slBtiB wShe goqjjtrfci 8 <km siteatopi^oMa 
wpUphns complex. TliM.ooBB fc u mB n thealabai^of fliccwiei rf i 
wa^lleaasea $7 hSfni acrente over 19 yean^iAirilas hitat Jlgk~«fijjgLxcal 
poitfMlity. 


liHS baa in port acquiesced to clumanC, Adviacny Bcoid, ani p ^ko l p e esouir otAt 
SK) jmcess, and has allowed die Advisory Bo»d to opono os eoaoitiid^ a worfcer 
advoea^ of^mtzadtMt The HHS unwillingness to take luqmpular stances places DOL in 
an awkward pontton — we end iq> beii^ tbs osfy Strang defender cd dto k^ie of a 

Awiwffnw^MPtinaprniaiM, 

eligdyffity test [Note that Senator Bond was said to be cafling you ct Deputy Secrrtary 
r^ardhog what his staff considerai to be a negative posture on the part of DOL with 
respect to die MaHinrkrodt (St. Louis) SEC petiticxL] 

Pi c Bw efijKtnoseSEGawfflca^giqW. You received a letter last week fiom the Draver 
Steelworkers’ local seddnog your siqiport for ihrirpetiticai for « SEC for the Rocky Flats 
(Denver) tocility. 


We look ftmvard to providing nMne infimiiation on the new program in the Friday 
briefing. 

Cc: Lqxiic 
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© 

Turley, Sheldon 6 - ESA 

From: Nesvet, Jeffrey L * ESA 

Sent: Tuesday. April 1 2, 2005 5:32 PM 

To: hftjiull, Cralfl - ESA; Turley, Sheldon Q - ESA 

Subject: FW: Notes from NI08H Advisory Board Telephone Conference Call - April 11. 2005 


FYI 


f 


JEFFREY L. NESVET 

Associate Solicitor for Federal Employees' 
aod Energy WcH^ers* Compensatioa 
Office of ttie Solicitor 
United States Department of Labor 
200 Constitutioii Avenue, N.W., Room S-4325 
Washington, D.C. 20210 
(202) 693-5320 693-5360 (fax) 


Thia message may contain infonutioa that is privileged or otherwise exempt from disclosuK under af^licable law. 
Do not disclose without consulting the Office of the SoUcHch'. If you think you received dua e-mail in error, please 
notify the sender immediately. 

— Original Message — 

From: Kotsch, Jeffrey * ESA 

Sent: Tuesday, April 12, 2005 4:03 PM 

To: Hallmark, Sheib/ - ESA 

Cc: Turdc, Peter - ESA; Nesvet, Jeffrey L - ESA 

Sul^ect! RE: Notes Prtm NIOSH Advis>ry Board Telephone Conference C^l - AprH 11, 2005 

Shelby. I spoke wifft Jim Neton about these issues and interestingty he noted itiat these issues vrere cSscussed 
with John Howard this morning. 

MailinckrodtTBD'- NIOSH says itcan sujsport dose reconstructions for 1949 - 1957. Theirstaffwill try and 
defend ffte sdlegahons of secrecy and freudulent activities. Jim says there Is a supplement to the MalUnckrodt 
SEC petition review on the OCAS websHe friat discusses die issu«i (e.g., Mort Mason, ‘tainted’ data, and 
secrecy). Apparently there Is also a suppiement there for lAAP (e.g., handling bare pits, etc.]. 

NIOSH has s^-iderrified sites tiiat n^ght classify as SECs. There are lour or five of the older sites that also have 
a significant number of claims (e.g.. early years at Y-12, Los Alannos, Hanford, Linde). After this group, most 
affected sites have less than 10 claims and make defining a SEC difliculL 

Jeff 


— Original Message — 

From: Hallmark, Sheltiy - ESA 

Sent: Tuesday, April 12, 2005 3:28 PM 

To: Kotsch, Jeffrey - ESA 

Cc; Turdc, Peter - ESA; Nesvet, Jeffrey L - ESA 

Subject: RE: Nc^ ffom NIOSH Advisory Board Telephone Conference Call - April 11, 2005 

Thanks, Jeff. Sounds like the MallincKrodt site profile/SEC petitions are getting the fuN spin rinse - big 
bucks for our triads at SC&A, but does this realty move the ball one way or another?? Do we know yet 
whether NIOSH wii say YEA or NAY to the SEC for 1949-57? 
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Regarding NiOSH's preference for individual does - understood, but couldn’t they in effect mete some 
efficiencies by handling a group of them in paraHd if toe issues are really very similar? After all, to^ are 
^ 10,000 dose reoons stiti sitting out there 

■ — Origin^ Message — 

From: iOMsch, Jeffrey - ESA 

Sent: Tuesday, Apiii 12, 2005 1:33 PM 

Tot Halimart, Shelby > ESA 

Cc: Turdc, Pefcer • ESA; Nesvet, Jeffrey L - ESA 

Subject: RE: Notes feom NIOSH Advfeory Board Telephone Conference Call - April 11, 2005 

Shelby, sorry for toe delay. 1 had trouble getting a hold of the NIOSH folks (they were in a 
meeting with John Hosvard and Lew iAfede this morning). 

The SC&A/NIOSH meetings, which you allude to in your first question, are a result of the open 
debate that raged at toe Livermore Board meeting. After that dcMMcle, NIOSH and SC&A 
Instituted a process of iterative reviews and meetings to attempt to resolve most Issues prior to 
the final SC&A report going to the Board. NIOSH will probably address the tainted'’ data issue at 
toe meetirtg. I asked for toe SC&A review of Mallinckiodt TBD sid attached tt» files. I have not 
loc^ced over the issues yet NIOSH is planning on providing their comnnents to SC&A on Friday 
(not Monday). SC&A fnay(7) try to meet With NIOSH early next wa^ befbre they finalize their 
report to toe Board. 

On the second issue, the Y-12 Plant petition review was not available in time for the upcoming 
Board meeting, i.e., NIOSH staff was apparently not in total agreement on the petition evaluation 
and wanted more tirrte. The Cedar Rapids meeting will be plenty busy. NIOSH prefers to 
address toe potential SEC status of an lf>^vidual basis, i.e., would not recommend across toe 
board ‘early years* SEC status. 

) Jeff 

Original Message 

From: Hallmark, Shelby - ESA 

Sent: Monday, April 11, 2005 1:32 PM 

To: Kbtsch, Jeffrey - ESA 

Cc: Turdc, Peter - ESA; Nesvet, Jeffrey L - ESA 

Subject: RE: Notes from NIOSH Advisory Board Telephone Conference Call • Apn1 11, 
2005 

Thanks, Jeff. Question re Malllnckrodt; the plan is for toe Board to opine re 1 S49-S7 at 
toe next meeting, correct? SC&A has reviewed toe petition, and NIOSH wil comment on 
Monday, but they are worried SC&A won't have time to comment on the 
commer^ts/finali^ in time far the meeting the folloviring week. What do we think all this 
scientific back and torto is about? 1 tiKXjght the whole issue with 49-57 was that the data 
was ‘tainted* - not toat NIOSH couldn't estimate the dose. And I thought SC&A hadn't 
raised that many serious issues re the Mallinckrodt TBD - at least in comparison to Beth 
^ef. What e all the back and fbrto about at this point, or could you tell? 

Second issue - they are overbooked, apparentiy, for this meeting - hence the 
postponement of the Y-12 SEC petition. Have they, or do they plan to, circulated toe 
NIOSH evaluation report on Y-12 petition? It seems Rte that would be a good thing to 
do, even If toe meeting Is too crowded to take it up this month. That way the community 
can at ieaat see what NIOSH Is proposing (1 assume some kind of 'earty years* approsnl 
a la Mallinckrodt By the same tokm, is there any indication that NIOSH is trying to do 
this effidentiy - e.g., are they looking at toe possibilty of declating an across toe board 
] “early years' ^C, for toose sites that ail have toe same lack of viable data? Thar4cs, sh 

OrigirusI Message 
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From: Kotsch. J^frey • ESA 
Sent: Monday, Aprfl 11, 2005 11:M AN 

To; Turdc, Peter - ESA; Hosier, Roberta - ESA; Nesvet, Jeffrey L - ESA; 

KatlmarK Sheby - ESA 

Cc Turl^, ShehJon G • ES/^ Toufexis, Rose - ESA; Case, Diane L * ESA; 
McCadden, Anita L - ESA 

Subject: NiMes from NIOSH Advisory Board Telephone Cor^ferents Call - April 
11, 2005 

ImportaiKa: High 

The NIOSH Advisoy Board held a telephone conference call on April 1 1 . 2005 
from a:0O-11:15AM. 

Review Status of AcBvIBes Relative to lAAP and Mallinckrodt SEC Petitions 

lAAP - The Board made tttree motiona related to the lAAP SEC petition. First, 
they approved a motion to withhold the previously passed SEC recommendation 
to the HHS Secretary pending further review at the next full Board meeting (M. 
Gibson and J. Melius abstained). Second, the Board approved a mofion to have 
SC&A continue their review of the lAAP TBD aixl provide input to B>e Board for 
tfie next meeting. Third, Mike Gibson asked that the Board issue a ‘letier of 
regret* for the circumstances related to the lAAP petition. He irdtially asked for a 
letter of apcxogy, but vifenda Munn fett that the Board did not do an^^ing 
improper and acted appropriately and in good fotfe. The motion fcM* the ‘letter of 
regret* carried unanimou^. 

Some Board members will be revtewirrg classified lAAP documents at DOE 
Germaitown this week. 

Matlinckrodt - Denise Brock noted that SEC petition forthe frat two petiOon 
classes arrived on the HHS Secretary's desk on Match IS. ITie next SEC group 
for 1949 - 1957 win be discussed at foe next Board rrreeting. On April 5"*, SC&A 
delivered a draft report fo the Board and NIOSH. NIO^ commented that foe 
staff could provide their review by April 1 8. Since SC&A would need a day or two 
to firralize foe Maliinduodt report, the Board was concerned foat foere may not 
be sufficient time prior to foe next meeting to review foe documenL 

Review of Draft Agenda for Board MeetirM in Cedar Rapids. Iowa. AprH 2S - 27 

April 25 - The dose rectonstrurtion subcommittee will meet in the morning. They 
will finalize the re^dew of foe first 20 dose reconstiucticMis and discuss the ‘s^re 
card.' Also, foey will perform an initial review of the SC&A procedure review 
document. Senator Harkin and peitiaiM Senator Grassley will attend and make 
remarks or have statements read during the morning session. The SC&A review 
of foe next 18 dose reconstiuctkxis will not be availabie untii the end of April 
(alter the meeting). 

The afternoon session will address foe Mallincfoodt site profile followed by a 
public comment session in the late afternoon (4:15 - 6:15 PM). 

April 26 - On Tuesday morning foe Board will address the Mallinckrodt SEC 
petition for 1949- 1957. 

Tuesday afternoon foe lAAP TBD will be discussed. A public comment session 
will be held in the evening. 

April 27 - On V^dnesday morning the Board will address the lAAP SEC petition. 

NOTE: Contract actiorrs with SC&A for foe petition review task or other tasks will 
also be addressed during the meeting. 
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The presentations on program updates will not be held. The Y-12 SEC petition 
review will be delayed. 

Task for SC8A for SEC Pettlon Review 

The Board needs two levds of review. First, a tost response task vwHild be 
available for rapid reviews (and perhaps avalable for Board actions from the next 
meeting}. Second, a more methodical (open ended) review task would also be 
avaSable. Mailc Griffon drafted a task order that was discussed. It was assumed 
that up to eight SEC petition reviews might be needed. Lew Wade noted that a 
cost estimate would ttite some time to perform. This topic will be on the agenda 
for action during the next meeting. 

PubBcConvnente 

• lAAP not comparable to Pantex 

• Bare hartded handlit>g of pits by workers would have resulted in 
sufficient dose for compensation. 

■ Tran^tarency of tiiformation in IMP TBD. 

• An "oid timer” noted that ar>other meetir^ at foe Machinist's Hall vrcwid 
have been usefol in aHowing workers to provide addition^ factual 
information. The lAAP 'TOD does not contain sufficient ”foctijal 
information.” 

• Mhafs the content of the five boxes from MaHtnckrodt that wwe found? 
Jim Neten noted that foe contents were summarized in the supplement 
to the SEC petition (on the web site). 


Jeff 
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Upd«fo OB SlatBS ofEEOlCPAPr^’oou (Parts B and E) 
Apirfll3,2095 


o 


■ RoU-oul of tiK new program is on schedule 

• DOE/DOL coordiiuitioa has been smooth 

■ DOL now has full possessioii of all old DC^ Part D claims (roughly 
25,000), has received 2875 new P«t E claims, and is managing die 
rcskhial Part D |diy wian panel process 

• The DOE PhysidanPaiielprocess is in die fmal stages of operation 

• Of the nearly 2000 cases at the panels in November, all have been 
processed tlsoi^ die panel reviews (under DOL management, the 
panels exceeded die DOE gcxd processing 100 phis cases per 
we^- a goal DOE never reached) 

• There reniam about 167 cases in final procesnng ftv DOE 
acc^itance of die panel detennination or awaith^ shipment to 
DOL 

• Previously unprocessed casM are being deveh^ied and adjudicated 
imdertfae DOL Preliminaiy Procedures 

• ‘^Pielimmai/' Part E case processing is moving ahead: 

• more dian 250 caA payments ($125,000 each) made, totaling $32 
million 

• over450 cases mitiaUy approved fm payment, many more coming 

• Interim Final Rule fin- Part E well undmway- to OMB shortly 

■ Publicity caoq^gnwc^di^ well: 

Check presettfation events; 

• A^iland, Keiducl^ (Sen. Bunning) 

• Knoxville (Sol Alexander) 

• Anchorage, Alaska (Sen. Murkovraki) 

Tftww h^H conducted: Oak Ridge, Alaska, Rocky Flats. 

Idaho, Hanjford, Savannah Rivm^ , Nevada Test Site, Los Alamos, 
Paducah, Western New York, and Western Pennsylvama. More 
meetings iqpcoming dnon^iout summer and fidl. 

■ Chnbudmium sdected 

■ Search for locaticm for the Western New York Resource Center is 
underway 

o Part E Risks: 

• Delay in getting regulations in place (through DOL and OMB) could slow 
progress, cause t^mirge in criticism 

• Must move old cas e s dmnigh the system quickly - DOL’s first year will 
only yield about 1200 p^nnents as we ramp up. FY 2006 will be cdticaL 


o Part B Issues 
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• Lifers w«ie sent to claimants with existing cases ^^4io wcie affected by 
the lendual contamiiiation changes. 

■ DOL cOTitinues to p e r ftmn effectively, but. . . 

■ Glowing ccmtroversy around HHS/NIOSH **doic reconstruction” process 

• and PieskkntMl Adybocy Board has intiated afipiovai of a new 
‘^SpecialExposmeCoboff’-sunilartoPadue^-fiar MattmeksodtaD^ 
Louis 

• S im ila r SEC status wiB be aor^dtiaoo^houtuw ap onscoiBpIfet— 


•- stiAiiity'of cuiicull^rt B piogiwu is atiiair 
• S7bi^on iPCTeaaeow altsilai ht uiiic SECs 

* HHS las acyu cs ce dtoclaiMii^gpdid Mr p nifroit, places DOL in 
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Assessment of NIOSH/Advisory Board/ 
Special Exposure Cohort Issues 
April 14, 2005 


BACKGROUND 

■ Senators Harkin and Bond sought to add Special Exposwe Cohort (SEC) 
designations for sites in their states as psut of the EEOICPA amendments last 

year; those efforts were defeated bj MfUltTO WllO pOM tO NIOSH SEC 

petition process as the equitable approach. 

■ Heavy remaining backlogs in NIOSH’s dose reconstruction process - still roughly 
1 1 .000 cases pending, many for roughly four years - fuel arguments that the 
process is unworkable and “justice delayed, justice denied”. 

" The presidentially appointed Advisoiy Board is responsible for reviewing and 
critiquing the dose reconstruction process conducted by NIOSH, and for 
reviewing SEC petitions and recommending additions to the SEC cohorts. 

■ Although intended to represent various Actions within die DOE nuclear 
ccmimunity, the Board has in &ct been do mina ted by its worker advocate 
members. 

• The Board obtained the services of an independent contractor (SC&A) to carry 
out its dose reconstruction review tasks, and that entity has been botii extremely 
aggressive in its critique of NIOSH and tilted very clearly toward a worker 
advocate perspective. This has left NIOSH extremely defensive, and largely 
unwilling to take “uncomfoiutole” positions - i.e., dial an SEC petition is not 
merited. 

ST. LOUIS ADVISORY BOARD MEETING, FEB. 2005 

■ Under Congressional pressure to move quickly on SEC petitions for Iowa and 
Mallinckrodt (St. Louis), NIOSH recommended to the ^ard that these two 
petitions be approved - even thcxigh it also indicated that, except for the ftrst 
seven years at Mallinckrodt, it has the capacity to do dose reconstructions in both 
sites (the critical criterion fm* approval of an SEC petition is that NIOSH 
CANNOT do accurate dose reconstructions). 

■ NIOSH cited very general, potentially broady applicable rationale for SECs at 
these sites: 

o for Mallinckrodt, that there are public allegations that exposure data is 
comipted - the ^‘data cloud” argument; 
o for Iowa, tiiat the need to rely on classified information to reconstruct the 
dose would mean that NIOSH would be unable to explain the dose 
reconstructions to claimants in a "‘traosparenf ’ way. 

■ The Board voted to approve an SEC for the first seven years of Mallinckrodt 
(agreed to by all as reasonable), voted to postpone discussion of the rest of 
Mallinckrodt to its next meeting, and voted to approve an SEC for all of Iowa. 

■ HHS Sec. Leavitt has now officially approved the first half Mallinckrodt SEC, but 
new information arose regarding Iowa and the Board chairman never sent the 
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Iowa recommendation to HHS. Worker advocates and the two Iowa senators 
have expressed outrage that the Board's recommendation was not immediately 
acted upon. 

UPCOMING BOARD MEETING IN CEDAR RAPIDS, IOWA (APRIL 25-27] 

■ NIOSH expects Senators Harkin, Grasslcy and Bond to aU make personal remarks 
at the meeting in fevor of SEC approvals. 

■ NIOSH advises diat they will present theit arguments that they are able to 
reconstruction doses for Maliinckrodt 1949-57 and Iowa, but they wl31 also 
(again) point to the aigiunents that have been raised about a “data cloud” with 
respect to Maliinckrodt and the classified iiifoimation/”transpareacy" issue at 
Iowa. NIOSH will state that dose reconstructions for die first half of Iowa (1949- 
1962) would require reliance on classified data. 

■ NIOSH is aware that DOL does not beliew the “data cloud” and “transparency” 
criteria are legally sufficient bases for approval of an SEC, but diey remain 
unlikely to make a strox^ legal argument to the Board. 

o NOTE: NIOSH recognizes that the statutory criteria for approving an 
SEC, also the basis of its own regulations, are only two: 1) that dose 
reconstruction is not feasible, and 2) that sufficient radiation was present 
to endanger the health of the exposed workers. In asserting the 
transparency argument they do not con^nd that criteria 1) and 2) are met, 
only diat NIOSH is elsewhere in the EEOICPA statute exhorted to be as 
public as possible as to its activities. Althoi^ they will apparaitly not 
acknowledge diis at the upccxnmg meetii^, NIOSH is also aware that 
claimants can be provided due process rights even when part of the data 
upon which the determination of their claim is based is cUissified and 
hence cannot be shared with them. 

■ NIOSH forecasts that the Board will probably vote to approve the second half 
Maliinckrodt SEC, and at least 1949-1962 at Iowa. 

" This forecast is based on the current constituency of die Board, ^^diich Includes 6 
strong woiker advocate members and 5 others, who represent DOE contractors, 
health physicist groups, and so on. The 12*^ member, who was perhaps the most 
aggressive eiiq>loyer representative, recently died. 

IMPLICATIONS OF THE SEC DECISIONS TO BE MADE 

• Board approval of broadly justified SECs for Iowa and/or Maliinckrodt will fuel 
the fire for additional SEC ^)provals throughout the complex. 

• The “data cloud'’ argument can be applied with m least as much justice as at 
Maliinckrodt at virtually ev^ DOE fiicility and AWE site. Board approval of 
the secondhalf of Maliinckrodt would force HHS to ign<xe the Board’s 
recommendation, something they have shown no stomach for, as well as risking 
the ire of Senator Bond. 
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The '^transparency” issue is in no way a valid basis for an SEC approval, but if 
this ration^ is used at Iowa, it will be directly ^licable in at least a half-dozen 
other sites where parallel work was done, and it will certainly be cited by 
advocates of every site as a potential rationale. Again, HHS wll be hard pressed 
to override the Board’s recommendatioa, given ^>parent earlier representations to 
Senates Harkin and Giassley. 

The ultimate impact of these two SECs being granted would be to destabilize the 
entire rationale for the dose reconstruction process. One logical outcome would 
be a move - gradual or sweeping - to grant SEC status across tl» board. We 
estimate a $7 bUlion 10 year price tag for that eventuality. A second outcome 
could be the {mliferation of SECs in virtually random locations, with the 
accompanying destruction of any sense of fairness of outcomes for similarly 
situat^ claimants across the complex. 
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Search 4 

From: on behalf of Krishnamoorti. Mala 
Sent: Friday. April 1 5. 2005 11:31 AM 

To: H^lmark, Shelby - ESA; Lipnic, Victoria 

Cor Siff. Andrew 

Subject RE: Panel to frreet about worker funds 


Thanks, Shelby. Just as an fyi...th}s mtg has been postponed. 


Prom: Hallmark, Shelby - ESA 
Sent: Friday, April 15, 2005 11:29 AM 
To: Krishnamoorti, Mala; Upnic, Victoria 
Cc: Sifr, Andrew 

Subject RE: Panel ta meet about worker funds 
Importance: High 

Vicki et al. - in my quick analysis of ttre impact of declaring SECs for the second half of Maflinckrodt and/or any part of 
Iowa, I neglected to reiterate that such a declaration, at least based on the criteria currently at play tor justilying ttiese 
SECs. would not only expand the cost of EEOICPA kamendou^y; it would also expunge me benefit r^hts of the 40% or 
so dainhants who incur a cancer that is NOT one of the datutorily listed presumptive SEC cancers. Those individuals 
would have no recourse, as the dose reconstruction process would have been declared invalid by the SEC 
determination, leaving nobasisforany of that 40% of claimants to meet the test of causertion. Thus there is an equity 
issue associated with declaring SEC status in situations where NIOSH would otherwise have sufticient data to conduct 
dose reconstructions. 

Given the likelihooci that NIOSH will not present a forceful case for denid of these two petitions, tiie current make-up of 
the Board could result in recommendations that are not wise. Such recommendations will be extremely difficult/painful 
tor the HHS Secretary to override. 

Original Message — 

From: Halknark, Shelby - ESA 
Sent: Thursday, April 14, 2005 2:28 PM 
To: Krishrtcmooiti, Mala 
Cc: Slff, Andrew 

Subject: RE: Panel to meet about woilcer funds 
ImportarKe: High 

Mala - 1 just sent a couple things down to Vidd - one is a general discussion of toe status of our implementation 
of toe October 2004 EEOICPA amendments, arnl the oth^ covers the imbroglio around NIOSH, dose 
reconstructions, the Advisory Board, and Special Erqxrsure Cohort petitions. Let me know if you or Andrew 
have questions. Thanks, sh 

— Original Message — 

From: Krishnamoorti, Mala [mailto:Krishnamoortf.Mala@dol.gov] 

Sent: Thursday, April 14, 2005 1:36 PM 
To: Hallmark, Shelby • ESA 
Cc: Siff, Andrew 

Subject: RE: Panel to meet about worker funds 

Shdby Can you please send Andrew bfkI me the preparatory materials for tdriorroWs EEOICPA 
mtg.? 


09/07/2006 



198 


Original Message 

From: Tuxcic. Peter - ESA 

Sent: Monday, i^ril 25, 2005 2:55 PM 

To: Hallnark, Shelby - ESAr Lipnic, Victoria 

Ce: Nesvet, Jeffrey L - BSAj Hatchett. Dolline - OPA 

Subject: RS: DOJ ruling on "trsnspeu^ency" 

loportance : High 

Here’s the Gxassley Press Release on this issue. 

Original Message 

Frc»i: Hallnark. Shelby - ESA 
Sent: Monday. J^ril 25, 2005 2:47 PM 
To: Lipnic, Victoria 

Cc: Nesvet, Jeffrey L - ESA; Turctc, Peter - ESA; Hatchett, Dolline - OPA 
Subject: DOJ ruling on “transparency* 


Vicki *- FYI. mosh has announced an opinion provided by the Office of 
Legal Counsel at DOJ stating that 1) classified data and the prcd^lea of 
transparency do not fom a basis for approving an SBCmD and 2) that due 
process is not violated by the inability to share all docunents relied upon 
for dose recc^istruction with the clalnant. This opinion [verbal, 
apparently) was greeted with fury by Senators Grassley and Harkin and 
Congressman l«ach, all of whom attended the Board meeting today and spoke at 
some length. Senator Grassley stated he plans to leave no stone unturned in 
finding out who obtained or instigated this opinion. In that regard he 
mentioned inquiring with UHS. DOL, and 0MB. 

1 arrived at the meetiog just as the Members coa^leted their remarks, and 
was accroached by reporters fom the D^loines Register about the DoJ pinion. 
I Indicated that I was just learning of it and had no further information on 
the topic. 

The NIOSH report on Mallinckrodt also is much more definitive, indicating 
that the data is sufficient to reconstruct dose (without poinCii^ strongly 
to "data credibility* issues, 

Hot having beard any feedback on my email from Thursday regarding my 
possible remarks during this meeting, I asked Jeff if he had gotten any info 
on this. He had not, so at this point l don't feel empowered to make any 
comments on the SEC controversies. The good news is that NIOSK appears Co 
have taken much taore solid and legally based positions than we had 
previously been advised. 

Thanks, sh 


sent from my BlackBerry wireless Handheld 



Turley, Sheldon G • ESA 


From: Nesvet, Jefl^y L - ESA 
Sent; Tuesday. May 03. 2005 8:04 AM 

To: Hallmark, Stielby - ESA; Kotsch, Jeffrey • ESA; Turclc, Peter ■ ESA 

Cc: Tudey, Sheldon G - ESA; Pannocchia. CWando J - ESA; Toutexls, Rose - ESA 

Subject: RE: Weldon Spring Plant TBD, Part 6, Occupational External Dosmetry ORAUT-TKBS-0028-6 Rev 
00-B 


Vy^iat I am gang to try to do is to include all Oie possible category choices, i.e radon frc^ source material like 
uraniurn ore, radon from normal buildings, radon from underground structures to give us a basis to object if they 
do not treat each category uniformly across the board. I think we are basically stuck with the arbitrariness of 
some Naval nuclear radiation that cannot be segregated out beng included in DRs (at least until someone takes 
us to court and is successful In striking down that exclusion since diere is an argument that the exclusion is only 
in the facility definition and not the performance of duty provisions). 

The maximizing approach is pretty dose to running out of control. Vt^ile I think that manmiztng diould also use a 
consistent set of irrputs across the board either induding or excluding radiation on the same basis as if actual data 
is used, which I doubt is the case now, I think we have a bigger problem in that maximizing seems to be turning 
into keep adding until you get over the line for almost everyone 


JEFFREY L NESVET 

Associate Solicitor for Federal Employees’ 
and Energy Workers’ Compensation 
Office of the Solicitor 
United States Department of Labor 
200 Constitution Avenue, N.W., Room S-4325 
Washington, D.C. 20210 
(202) 693-53 2 0 693-5360 (fax) 


This message may contain inrormation that is privileged or otherwise exempt from disclosure under applicable law. 
Do not disclose without consulting the Office of the Solicitor. If you think you received this e-mail in error, please 
notify the sender immediately. 

Onginal Message 

From: Hallmark, Shelby - ESA 
Sent: Monday, May 02, 2005 12:57 PM 

To: Nesvet, Jeffrey L - ESA; Kotsch, Jeffrey - ESA; Turdc, F«er - ESA 

Cc: Turley, Sheldon G - ESA; Pannocchia, Oilando J - ESA; Toufexis, Rose - ESA 

Subject: RE: Weldon Spring MantTBD, Part 6, Occupational Extemd Dosimetry ORAUT-TKBS-0028-6 

Rev 00-B 

Jeff - friat’s hne with me - f(xt:e-feeding, if you will. But what will your table do about radiation categories 
(eg. naturally occurring radon in the Iowa situation) where it's counted some places/instances not in 
others? Likewise, say an A^NE has Navy Nudear radiation in the mix, and some DRs {or some parts of 
some or all DRs) include monitoring data from which Navy Nuclear radiation cannot reasonably be 
deleted or discriminated out. Meanwhile, other DRs {or parts of all DRs) are impacted by maximizing 
estimation techniques which EXCLUDE Navy Nuke data. How does your table handle that? 

Original Message 

From; Nesvet, Jeffrey L - ESA 
Sent: Monday, May 02, 2005 12:28 PM 

To; Hallmark, Shelby - ESA; Kotsch, Jeffrey - ESA; Turcic, Peter - ESA 

Cc: Turley, Sheldon G - ESA; Pannorxhia, Orlando J - ESA; Toufexis, Rose - ESA 
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Page 2 of 5 


Subject: RE: Weldon Spring Plant TBD, Part 6, Occupational Eternal Dosimetry ORAUT-TXBS- 
0028-6 Rev 00-B 

Fond as I sometimes am of pointed rhetoric. I agree that more of that would serve no purpose 
here. 

I think that we should comprehensively lay out all of the alternate kinds of radiation at any DOE 
and facility, i.e Naval nuclear, commercial, DOE, etc in a chart with boxes to check included 
in the dose reconstruction or excluded and ask NIOSH to check the boxes for each category I 
will take a shot at drafting the chart and sending It around. 

JEFFREY L. NESYET 

Associate Solicitor for Federal Employees' 
and Energy Workers' Compensation 
Office of the Solicitor 
United States Department of L^or 
200 Constitution Avenue, N.W., Room S-4325 
Washington, D.C. 202 i 0 
(202) 693-5320 693-5360 (fax) 


This message may contain information that is privileged or otherwise exempt from disclosure 
under applicable law. Do not disclose without consulting the Office of the Solicitor. If you chink 
you received this e-mail in error, please notify the sender imniediately. 

— Original Message — 

From: Hallmark, Shelby - ESA 
Sant: Monday, May 02, 2005 12:16 PM 

To: Nesvet, Jeffrey L - ESA; Kotsch, Jeffrey - ESA; Turcic, Peter - ESA 
Cc: Turley, Sheldon G - ESA; Pannocchia, Orlando J - ESA; Toufexis, Rose - ESA 
Subject: RE: Weldon Spring Plant TBD, Part 6, Occupational External Dosimetry ORAUT- 
TKBS-0028-6 Rev 00-B 

Jeff, Pete - having sent diem the shot across the bow, it seems to me we need to have a 
meeting/conference call to find out v/hether they mean to do anything about it or not, and 
if so. what- I agree the frustration level is mounting here, but amping up the rhetoric on 
these TBD comments doesn't seem like the best way to deal with it. I don’t know if we 
have ever really discovered what frie feeling at OCAS is on this -our request isn’t that 
difficult to address, yet friey have refused (or neglected) to do so For years now. Maybe 
they have concerns about issues we aren't aware of. 

Respecting this particular document, unless there is something different about the 
language you cite below from other TBDs, I think we should note clearly, and with 'again' 
incorporated prominently, our reiterated comment regarding the definition of radiation 
being covered. 

In the meeting we need to have, it seems to me we also need to take on the issue of 
background radiation. At Iowa they are counting naturally occurring radon in the 'grave! 
gerty' buildings, on the grounds - 1 lake it - that putting workers down underground for 
the purpose of the work in friose structures (and 1 don't know what that was) somehow 
makes frie background radiation in them different in kind from that in the normal above- 
ground buildings. If that is really what they are doing at Iowa - and presumably In other 
sites - we need to come to an understanding about this. There needs to be a defensible 
and consistent policy for determining whether naturally occurring radiation is or isn't 
counted. Radon that comes from ore or tailings that are stored on a site is one thing, 
radon that comes out of the ground and happens to be higher in an underground building 
than an aboveground building seems to be another. 

Finally, I am waiting for a return call from Larry Elliott in response to my voice mail of 
Friday, in which I t(^d him 1 3m eidremely concerned about the massive overestimation of 
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dose for some workers {^riz. early years at towa) via source term based. vw3rss-case 
scenarios, as a means of 1 } taking the heat off NIOSH. and 2) speeding completion of 
dose recons in where there is little real monitoring data. I fear they are marching 
down a road that will have similar unintended results to those which happened in Cedar 
Rapids - establishhg an untenable bifurcation of dose reconstruction results between 
differeni cohorts at the same plant in different years. 

Original Message 

From: Nesvet, Jeffrey L - ESA 
Sent: Monday, May 02, 2005 11:40 AM 

To: Kotsch, Jeffrey - ESA; Hallmark, &ielby - ESA; Turdc, Peter ■ ESA 
Cc: Turley, Sheldon G - ESA; Pannocchia, Orlando J - ESA; Toufexis, Rose - ESA 
Subject: RE; Weldon Spring Plant TBD, Part 6, Occupational External Dosimetry 
ORAUT-TKSS-0028-6 Rev 00-B 

It continues to be business as usual in regard to descriptions of what radiation is 
to be estimated. W^ile I have not read the whole document, I did look at the first 
parts where they describe hie scope and the historical discussion. This is all it 
says about what they are estimating; 

An objective of this document is to provide supporting technical 
data to evaluate the externa! occitpational dose that can reasonably 
be associated with WSP worker r^ialion exposure as covered 
under EEOICPA. 


V\Aiile this was probably prepared before Pete's email of last week, do we want to 
merely send our usual comment on that issue, which has been to no effect so 
far? 


JEFFREY L. NESVET 

Associate Solicitor for Federal Employees' 
and Energy Woiiters' Compensation 
Office ctfffie Solicitor 
United States Department of Labor 
200 Constitution Avenue, hJ.W., Room S-4325 
Washington, D.C. 20210 
(202) 693-5320 693-5360 (fax) 

This message may contain information that is privileged or otherwise exempt 
from disclosure under applicable law. EX> not disclose widiout consulting the 
Office of the Solicitor. If you think you received this C’mail in error, please 
notify the send»~ immediately. 

Original Message — 

From: Kotsch, Jeffrey - ESA 

Sent: Monday, May 02, 2005 10:42 AM 

To; Turcic, Peter - ESA; Moster, Roberta - ESA; Hallmark, Shelby - ESA; 
Nesvet, J^rey L ■ ESA; Turley, Sheldon G - E^; Chance, Michael A - 
ESA; Toufexis, Rose - ESA; Case, Diane L - ESA 
Subject: Weldon Spring Plant TBD, Part 6, Occupational Externa! 
Dosimetry ORAUT-TKBS-0028-6 Rev 00-8 

Another TBD from NIOSH for review - Weldon Sfxing Plant TBD, Part 6, 
Occupational External Dosimetry. We’ll shoot to return comments by 
Tuesday May 10. 


Thanks. 
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From: Hallmark, Shelby - ESA 

Sent; Tuesday, May 31, 2005 5.31 PM 

To: Lipnic, Vtctoha 

Cc: Dugas, Peter - OCIA; Wilson. Mai1< 

Subject: FW. lAAP 

Fyi - NIOSH rushed to approve the SEC for Ihe entire time period at the Iowa Army Ammunition Plant (1S49- 
1974); Senators Grassley and Harkin will be pleased. The SEC goes into effect on June 19 assuming Congress 
takes no action, 

NIOSH is also planning for the Advisory Board to meet in St. Louis, again in early July, to consider the second 
half of Maltinckrodt (19'^9-1957) for SEC status; the first half is already in. John Howard assured me he believes 
the Board can be convinced to vote "no' on Malitnkrodt II, despite the fact that Senator Bond will be addressing 
the Board yet again, doubtless in no uncertain terms, sh 

Original Message 

From: Nesvet, Jeffrey L - ESA 

Sent: Tuesday, May 31, 2005 10:17 AM 

To; Hallmark, Shelby - ESA; Turcic, Peter - ESA 

Cc; Pannocchia, Oriando; Turley, Sheldon G • ESA 

Subject: lAAP 

On May 20. HHS sent a letter to Congress designating Ihe following class. 

Employees of (he Department of Energy (DOE) or DOE contraclors or 
subconirecton en^loyed by the Iowa Army Anununllion Plant, Line 1 , during the 
period from March 1 949 through 1974 and who were employeil /or anumfcerof 
work days aggrtgahng at least 250 worlc days either solely under this employment 
or In combination with work day* within the parametm (excluding aggregate 
work diQ' rcifuircRienls) established for c^herclajaea of employees includ^ in Ihe 
SEC. 

The NIOSH recommendation to HHS said that at the board meeting "credible evidence" was presented that 
workers handled pits for more than one hour per shift. It also based its u-turn on the respresentedness of the 
data issue and radon In the gravel gerties. 

JEFFREY L. NESVET 

Associate Solicitor for federal F-mployces' 
and Energy Workers’ Compensation 
OtTice of the Solicitor 
United Stales Department of Labor 
200 Constitution Avenue, N.W., Room S-4325 
Washington, D.C. 20210 
(202) 693-5.320 693-5360 (fax) 


This ines,';age may contain iritbrmation that i.s privileged or otherwise exempt froiri disclosure under applicable law. 
Do not disclose without consulting the Office of the Solicitor. If you think you received this e-mail in error, please 
notify the sender immediately. 
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From: Hallmark, Shelby - ESA 

Sent; Friday. June 03, 2006 12:57 PM 

To; Lipnic, Victoria 

Cc; Wilson, Mark 

Subject: FW; Draft letter to NtOSH 

Follow Up Flag: Follow up 

Due By: Friday, June 03, 2005 12.00 AM 

Flag Status: Flagged 

Vicki, the attached draft letter directs NtOSH to return all cases covered by the newly designated SEC class at 
Mali’nckrodl to DOL, so that we can proceed to approve and pay those that involve "listed" cancers, and deny 
those than involve non-listed cancers. I've highlighted the key passage on the last page, wherein we make it 
clear that NiOSH’s delerminalton is responsiWe for this outcome NIOSH will no doubt find this phraseology less 
than satisfactory, since they wanted us to publicly lake the heat for this outcome (the denial of all non-listed 
carreer cases). I've heard some njmors that although NIOSH agreed to this arrangement during our meeting last 
week, [hey may be hoping to change our mind. Our sending ITiis letter may flush them out on this score. 

You had indicated you wanted to see our letter before it goes out. Please let me know as soon as possible 
whether you're ok with our issuing it. Thanks, sh 



GRASStrr SPEAKS ON BEHALF OF FORMER IOWA ARMY AMMUNITION 
PLANT WORKERS 

Advisory Board Meeting Hdd In Cedar Rapids 

WASHINGTON — [n a statement before the National Institute of Occupabonal Safety and Health 
(NIOSH) AiJvlsory Board, Sen. Chuck Grassley today said that rs titne NIOSH adtnft that they cant 
reconstruct dosages with sufficient accuracy, and they should provide compensation on the 
presumption that the hazardous wort performed by the former lAAP workers caused their cancer. 

'Four and one-half years have passed since enactment of ihls compensation program. I’m certain 
those In Washington could study and evaluate and deliberate on this issue for another four and one- 
half years. All while deserving workers pass away. It is time to make a decision," Grassley said. 

Grassley made the remarks before an advisory board meting in Cedar Rafrtds today that Is 
reconsidering the Special Exposure Cohort petition by former workers at lAAP. The board already 
approved once the dass of workers at the Iowa Army Ammunition Plant from 1947 to 1974 be 
added to the Special Exposure Cohort. But, before the Board transmitted their recommendation to 
the Secretary of Health and Human Services, new data was rtieased by NIOSH. 

Here is a copy of Grassley's prepared statement before the advisory board. 

I'd like to extend my appreciation to Otairman Ztemer and the members of the Advisory Board for 
allowing me to speak today. I idso thank 1^. John Howard, Director of the National Institute for 
Occupational Saf^ and Health, and Dr. Lew Waite for providing me this opportunity In the agenda. 

Most importantly, I'd like to thank my friends and fellow lowans, the former workers of the Iowa 
Mmy Ammunition Plant for thefr service to our nttion. 

It's because of you that we are here. Hard-working employees who went to work day in and day 
out. Work^ who did what they were told without questioning what they were handling or exposed 
to. Without questioning what effect It would have on them wid their families. You did this work 
because you were asked, and you did it because we w«e at wer. And in many cases, these workers 
made the ultimate sacriflce as a result. 

In April, 2000, the Secretary of Energy announced that the Administration intended to seek 
compensation for individuals with work-related illnesses in our nation's nuclear weapons comprlex. 
In October of chat year, Congress passed a compensation program to provide fairness and equity to 
the men and women who produced and tested those weapons. 

Today, claimants are being asked to trust compensation decisions by the same government tiiat 
placed them In harm's way. The same government that failed to protect them or fully inform them 
of the dangerous nature of their work. 

So, have the former workers of the Iowa Army Ammunition Plant been treated foirty or equitable by 
this compensation program? The answer is dear. No. you have not. Congress surely did not intend 



205 


for-4 years to pass without a decision on compensation for many fornier lAAP workers. 

Then, when it appeared action was finaliy going to be taken in St. Louis on February 9, this process 
was upended. This board voted to approve a petition on behalf of the workers for Inclusion in the 
Spedai Exposure Cohort. It's my understanding that this decision was made on both the need for 
transparency and the limited amount of data. 

Just one week after that vote, NI05H learned that additional information had cleared a classification 
review, and a month later the board was told they must reconsider that past decision. After 4 Vt 
years spent deliberatir>g on this program, it is ir>comprehensible to me how this matter could have 
been put befdre the board fbr a decision, and then be told the basis for that decision was made on 
inicomplete Information. 

Without a doubt, this aaion has caused irreparable harm to the crerSbility of this program. It has 
caused many of the former lAAP workers to lose confidence In the program and agency officials. 

And matters are not Improving. 

My office was verbally advised at 5 o'clock on this past Friday that there Is a legal opinion being 
developed - which t have not seen - that could have a significant impact on die future of the lAAP 
petition. This opinion, IVom tiw Department of Justice, effectivtiy prohibits the Secretary of Health 
and Human Services from designating a cohort based on the lack of transparency. 

It's my understanding diat the Justice Department believes that although the data Is classified and 
unavailable to the claimants, dose reconstructions can still be done. And therefore, a Special 
Exposure Cohort can not be established. This Interpretation raises serious questions about a / 
claimants right to due process. 

It's this type of underhanded tactic that leads me to believe that there Is an effort by some In 
Washington to confound and discredit die process that we are engaged In today. I sincerely hope 
that It isn't an outright effort to prevent deserving workers fn>m receiving compensation. 
Regardless, I Intend to get to the bottom of it. 

1 wilt also fully examine die legal basis for this Interpretation. I believe as strongly today as I did In 
earty Fdmiary that the lack of transparency undermines the validity and credibility of the dose 
roconstrucUon process. 

In addition, I intend to hjiiy examine what brought about this review by the Department of Justice. ! 
pim to follow the paper trail wherever it may lead - Including the Department of Health and Human 
Services, the Department of Labor, and even the Pt^ldent's Office of Managerient and Budget. 

Most importandy, 1 will seek to uncover the individuals that initiated this review, and their motives. 

I strongly believe that sunlight is the best disinfectant and I plan to do some deep cleaning. 

Now, I'd like to review some of the key elwnents of the revised site profile presented by NIOSH, I 
know there are many others here who are more qualffled and can more precisely speak to the 
weaknesses In the science. But it appears clear ta me Chat these weaknesses make It nearly 
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Impossible to come up witb reasonable dose estimates wWi any certainty. 

First there is yery little monltorlns data ayallable for the IMP. In tact, there is no Internal radiation 
dose records lor the entire time period of 1M9-1974. Only a Bny fraction of the workers exposed to 
radiation were monitored at all prior to 1966, Accordinp to the auditor, only 314 to 716 of the 
wortcere were monttored for external radiation. 

Such a limited amount of monitoring data is available that NIOSH must rely on data from the 
pantex plant In Texas. Strong arguments can be made that NIOSH is In no way comparing apples to 
apples. 

It's also unclear what percent^e of records from lAAP have been found and reviewed by NIOSH. Is 
it 5%? 50%? It's difficult to have confidence In the assumptions made by NIOSH not knowing what 
fraction of the records that were shipped from Iowa to Texas In 1974 have been found and 
reviewed. 

There are also questions concerning some assumptions in the site profiler and the pos^bility of 
inequities between workers employed prior to 1963 with those after 1963. Dose estimates using the 
NIOSH site profile could result in a signiflcant reduction in exposure to radiation, and tiie likelihood 
for cxHWpensatlon, for ttte later time period, it's my understanding that the risks did not decrease 
from 1962 to 1963. 

If this is Ihe case, It doesn't appear to be uniform or folr. 

Given the limited monitoring data and the serious questions about the accuracy and completeness 
of the data, it seems that NIOSH would have a number of problems attempting to perform 
individual dose reconstructions, 

It is this precise situation that Congress envIskHied when Che law was created. That doesn't happen 
very often. But in this case. Congress knew that situations would arise wh«e there was insufflclent 
Information to estimate racflatlon dose with sufficient accuracy. For this, the law provides for 
Inclusion In the Special Exposure Cohort. 

I understand there ere scientists within our federal government who believe very strongly that 
there's not a single dose that they cannot reconstruct. Could this possibly be realistic ccmslderlng 
there are hundreds of fecillties around tiie country just like the lAAP? Is It really likely that sufficient 
date exists for every single dalmant? It doesn't seem possible. 

Yet, of the neariy S,000 claims NIOSH has reviewed, they have not found a single one that couldn't 
be done, except for those at tile Mallinckrocft facility ki Missouri. And NIOSH just made that 
admission in February. 

So, what leads these hedth physicist's at NIOSH to believe In what they are doing with such 
certainty? Is it pride? Is K arrogance? Perhaps they Just can't admit that sometiilng cannot be done? 
Or, is it driven by private contractors who rely on thte process for their work? 


Regardless of the reason. I'd ask those scientists to think tong and hard about what they're 
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Search 1 


n: 

.t: 


• o: 

Cc; 

Subject: 


on behalf of Hallmatk, Shelby - ESA 
Wednesday, Apri 27. 2005 5.25 PM 

Iverson, Kristine; Krishnamoorti, Mala; Law, Steven; Upnic, Victoria; Radzely. Howard 
NesveL Jeffrey L - ESA; Turdc, Peter - ESA; Svenonius. Diane - ESA 
Re: Update 


Kris — I made no substantive comments. The issues I had expected to need to address were 
essentially taken off the table by the DOJ opinion as presented by NIOSH. When I was asked 
by some participants what DCL's position was on the DOJ opinion, I declined comment. I 
also responded to a question about the provenance of the DOJ opinion with a "I have no 
knowledge" comment. For once I was quiet. Sh 


Original Message-- 

From: Iverson, Kristine <Iver son. Kris tine0dol . gov> 

To: Hallmark, Shelby - ESA <Hallmark.Shelby0dol.gov>; Krishnamoorti, Mala 
<Krishnamoorti .MalaSdol .gov>; Law, Steven <Law. Stewen0dol.gov>f Lipnic, Victoria 
<Lipnic. victor iaSdol. gov>; Radzely, Howard <Radzely.Howard@<lol . gov> 

CC: Nesvet, Jeffrey L ESA <Nesvet . Jef£rey0dol .gov>; Turcic, Peter - ESA 
<Turcic . Peter0dol . gov>; Svenonius, Diane - ESA <Svenonius. Diane0dol . gov> 

Sent: Med Apr 21 16:52:32 2005 
Subject: RE,: Update 

Shelby - Did you say anything at this Iowa meeting? I would like to be able to tell the 
H'll that DOL had no comments, just observed. 

--Original Message 

From: Hallmark, Shelby - ESA 

Sent: Wednesday, April 27, 2005 4:05 PM 

To: Krishnamoorti, Mala; Law, Steven; Lipnic, Victoria; Iverson, Kristine; Radzely, Howard 
Cc: Nesvet, Jeffrey L - ESA; Turcic, Peter - ESA; Svenonius, Diane - ESA 
Subject: Re: Update 
Importance; High 


Mala — here's the latest. 

The Board heard some very demanding and angry presentations from Grassley, Harkin, and 
Cong. Leach on Monday -- much anger directed at the DOJ opinion on "transparency", many 
demands for SEC status. 

On Tuesday the Board voted to recorrjnend an SEC class for essentially all years, all 
employees, at Iowa. They carefully avoided using the transparency rationale as a basis 
for cheir recomraendat ion . The vote was unanimous. I would speculate that HHS will not 
overturn this recomiiendauion . It is not clear what the precedential impact of this 
decision will be — depends in part on the wording of the recommendation and HHS's 
wording. But it should be less damaging than an SEC based on the transparency argument. 

Today the Beard voted to again postpone making a decision on the petition for an SEC for 
the seond half of Mallinckrcdt (St. Louis) — 1949-1957. NIOSH made an unequivocal 
statement that it CAN do dose reconstructions fer these years -- which should nix a cohort 
-- out the claimant oriented members of the Board were able to delay a final vote when it 
locked like they might not prevail on a yea-nay vote. 

ir.al vote is new projected fer Che Board's next meeting in early July. It may be that 
east two current members ot the Board will be repilaced by new appointees by then, 
vr.._jh cculd significantly change the dynamic of the Board. Such a change is critical, 
since the Board and "its" ccntractcr seem bent on demanding that NICSH's processes be far 
n.crs perfect than is possible — failing which, SEC's would be demanded everywhere. 
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The Mallinckcodt delay will continue to tie up very scarce NIOSH resources, and was 
unnecessary, since it is quite clear that these years do not meet the statutory 
/ 'uiiement or NIOSH 's regs for declaring a cohort. But at least a very damaging precedent 
averted -- for now. Thanks, sh 


Original Message 

From: Krlshnamoorti, Mala <Kci3hnaBioorti .MalaSdol .gov> 
To: Hallmark, Shelby - ESA <Hallmark.Shelby0dol.gov> 
Sent! Wed Apr 27 14:08:52 2005 
Subject: Update 


Hey Shelby ~ Just thought I'd check in since 
from the adv board mtg? 


hadn't heard from you. Any news/updates 
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Larry J, Elliott 

Director. Office of Compensation Analysis and Support 

National Institute for Occupational Safety' said Health 

Centers for Disease Control and Prcvcnlioti 

Mail Stop C-46 

4676 Columbia Parkway 

Cincinnati, Ohio 45226 

Re; Return of All Mallinckrodt Cases for New SEC Class for 1942 - 1948 
Dear Larry: 

On April 1 1, 2005, the Secretary of the Department of Health and Human Services 
(HI IS), Michael Leavitt, designated the following class for addition ui the SEC in a report 
to Congress: 

Employees of die Department of Energy (DOE) or DOE contractors or 
subcontractors employed by the Uranium Division of Mallinckrodt 
Chemical Works, Desmehan Street Facility, during the period from 1942 
through 1 948 and who were employed for a number of work days 
aggregating at least 250 work days cither solely under this employment or 
in combination with work days within the parameters (excluding 
aggregate work day requirements) established for other classes of 
employees included in the SEC, 

'I'his designation became effective on May 1 2, 2005, as provided for under 42 U.S.C. 
7384i'(14){C). Hence, beginning on May 12, 2005, members of this class of employees, 
defined as reported in this notice, became members of the SEC. 

A report attached to Secretary Leavitt’s letter, entitled “HHS Designation of Additional 
Members of the Special Exposure Cohort,” provided tfie sui^orling rationale for 
designating a class of employees from the Uranium Division of the Mallinckrodt 
Chemical Works, Destrehan Street Facility, for the years 1942 through 1948. 

Section IV, "Designation Findings,” summarized NIOSH’s finding that". . it lacks 
acces.s to sufficient information to either eslimaie the maximum radiation dose for every 
type of cancer for which radiation doses are reconstructed that could have been incurred 
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under plausible circumstances by any member of the class, or to estimate such radiation 
doses of members of the class more precisely than a maximum dose estimate." 

The discussion further notes, “For the period from 1942 Ihrougli 1945, NIOSH found the 
sum of information available is insufficient to documentor estimate the maximum air 
ccncentrations of radionuclide dusts and radon gas that were generated and hence could 
have been inhaled aiid'or ingested by members of the class employed during this time 
period, resulting in internal radiaticai doses." 

For the period from 1946 through 1948, NIOSM found the limited workplace and worker 
monitoring dala and the infomialiun on radiological sources and processes to be 
insufficient to support dose reconstructions. The report noted, “This insufficiency of die 
monitoring dala was based on a combination of three factors: (a) docgiiientalion showing 
that some of the d^a are technically unreliable; (b) documents that raise serious questions 
concerning the integrity of the acording, inanagemcnl, and reporting of monitoring data 
at Mall'mckrodt, and, (c ) the lack of sufficient information or data to reasonably validate 
dose estimates in light of the established concerns regarding monitoring data integrity." 

I Based on the above discussion, NIOSH has indicated that it is no] jccsiliic lojJridcriiikc 
dose reconstructions for the class of employees employed at Mallinckrodt Chemical 
Works from 1942 through 1948. In view of HHS's explanaiioii of (he j ationale for 
clesiuniitina ih s of emnlovoes n.s nieniher? of the SCC jni.1 disciissioi'is hetween 
M OSH a nd fJQL staf f. DOL interprets the HHS designation . as a deieriiiiiial ion .that 
NIOSH cannot P erform dose reconstruct ions for any cases, I.e., cases witlt.either 
spccined or non- specifie d cancers . Thus._ NlOSH, should return all cases involved in 
this SEC class to the DOL Denver District Office f or OWf P to comiileto adiudicalion : i-, 
.looinprime. . 


Sincerely, 


I’cter M lurcic 

Director. Division of Energy Employees 
Occupational Illness Compensation 
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Message 


Page 1 of ] 


Search 2 


From: Turcic, Peter - ESA 

Sent: Wednesday, June OS, 2005 1 0:47 AM 

To: Hallmark. Shelby - ESA; Neswet. Jeffrey L * ESA 

Cc: Kofsch, Jefh^ey - ESA 

Subject: FW: National Academy of Sciences Resriew of NIOSH Program 

Importance: High 

Shelby, 

Its interesting that in our meeting in Cinn. with NIOSH. Jeff antf I asked about tfie status of this and Lou Wade 
said It was still on the schedule but after some other programs, t understand that Mr. Miller wanted this killed and 
it app^rs that Diane Porter accompfished their bidding. I understand that the technical staff at OCAS is real 
disappointed that this is no longer in the works since it is the only way that the potential over compensation issue 
can be addressed. 

Can we ask that this go ftirward? We realty need some defense when some auditor reviews the program and 
accusses us of over compensating We have recendy gotten some cases that are very disturbing that we are 
sending back An example is we got a case that included about 17 years at Washington Power (the commercial 
plant ^ Hanford that is not covered). H was non payable but if another csrKer entered the mix? We sent it back. 

I feel that we need to have some independent review that can support Jeff Kotsch and Diane Case when these 
cases start going back from the NiOSH new pi^ to work the backlog. 

— (^ginal Message 

From; Kotsch, Jeffrey - ESA 

Sent; Wednesday, June 08, 2005 7:43 AM 

To: Turcic, Peter - ESA; Hallmari^, a?eftry - ESA; Nesvet, Jeffrey L * ESA; Mosier, Roberta - ESA 
Cc; McCadden, Atwta L - ESA 

Subject: National Academy of Sciences Review of NIOSH Program 
Importence: High 

This is probably already known to all of you i heard from OCAS technical staff that the National Academy of 
Sciences review of the NIO^ ts'c^ram was terminated (apparently by Diane Port^}. 

Jeff 
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Message 


IJ K-S PagclofI 


Herbert, Nichole L. 


From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 


Henshaw, Russell 
Thursday, June 23, 2005 9.1€ AM 
‘Kotsch, Jeffrey - ESA'; Ulsh, Brant A 
Neton, Jim 

RE; Wing Hanford Article In June 17th Issue of Occupational and Environmental Medicine - 
additional message 

AgeExposureHanford_Wing_OEM_2005.pdf 


Attached. -Russ 


Original Message — 

From: KoLsch, Jeffrey - ESA [mailto:KotschJeffrey@dol.govj 
Sent: Thursday, June 23, 2005 8:5^ AM 
Tot Henshaw, Russell; Ulsh, Brant A 
Cc: Neton, Jim 

Subject: Wing Hanford Article in June 17th Issue of Occupational and Environmental Medicine 

We're interested in taking a look at the article. “Age at exposure to ionising radiation and cancer mortality 
among Hanford workers; follow up through 199'*," by S Wing and D B Richardson, which was in the 
June 17 issue of Occupational and Environmental Medicine. Shelby’s concerned about the impact on 
public opinion/perception. If anyone has a copy, please let me know. 

Thanks for your time, 

Jeff 
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UownloaOecJ from 'xrii.Dmjjournals.co't! on '^’6 June i;00& 


Age at exposure to ionising radiation and cancer mortality 
among Hanford workers: follow up through 1 994 

S Wing, D B Richardson 


Ocn<pE-7vrro.'»A^e,^2005:62:465-472 doi; 10 1 13d/«>tii.2W5.0ie760 


See end of ornde for 
□uttiors' affilicHons 


Univnrvily oi Norffi 
Corolina, d'opel Hiil. NC 
27599-7400, UW: 


Accepted i7 Worcti 2005 


&Gctcgrovnd; Stud'Cs o( workers ol tfre plukjrrtum produdion fgcfory in Hoiiford, SVA hove led to 
convicting conclusions oboil the role of age at exposure os o modilier of ossociotions betweerr ionising 
rodiation end corKcr, 

Aims: lo evoluofe the influence of age ol exposure on rtidiotion risk esttmofcs in an updated follow of 
HonFord workers. 

Methods; A cohort of 26 3B9 workers hired between 1944 and 1978 was Followed through 1994 lo 
oscerfain dfal status and couses ol death. ExierncI rodiation dose esiirnoles were derived frwi personal 

dosimeters. Poissorr regres'.ion was used to estirnqie osscciotions between rnortality ond cumulative 
external rodiertior dose ol oil oges, ond in specific age ranges. 

Results: A totol o( 8163 d-Joths were identified, 2265 of which included concef as on underlying or 
contributory eouse, Estimates of the excess relative risk per Sieycrt(ERR/Sv) for cumulative radiation doses 
ol all ages combined were negotive for all cousc rand leukoemb ond poshivE lor all cancer ond iung 
cancer. Cumulative doses accrued at ages below 35, 35-44, ond 45-54 showed little associotion with 
mortality. For cumulotive dose accrued at ages 55 and ciove (10 year log|, the estimated ERR/Sv for oil 
cancers wos 3.24 (90% Cl: 0.60 to 6. 1 7), primarily due to on associofion with lung cancer (6RR/Sv; 9.05, 

90% Cl; 2.96 to 17.92), 

Conclusions: Associations butween rodiolion andcuncer mortality in this cohort are primarily o function of 
doses nl older oges ond deaths from lung cottcer. llie associotion of older age radiotion exposures and 
cancer mortality is similar to obsarvations from several ofrier occupationol studies 


A niuiibcr «t naikHisI and iiucr;iaiioi(Al regulatory and 
.ulvisory urjiornsatums repur- r.itiin!ini risk eslini.ilrs 
for c.inccr following c.xpiisurc to external ionisuig 

rjiiiation,' ' These risk cstinintes ,irs- pnmtirily based r>n the 
R'siilis of Mutlics of populations exjtoscd to mdiaiiof nr higti 
iluscs anri du.su r.itcs, p.niitiiUrly studio' of Japanese atomic 
hnimh survivors Brc.iiise miisi (.’inviionmcntal .inrt ncs'iijia- 
ilonnl exposure to ionising r.i<I>ariciii occur at Imv doses and 
dose i.rtcs, cpidciiDfiogic.iJ studies of juudacled low level 
exposures arc of uitercst Liccausc Dicy provide an ernpirisaj 
hasts for evalir.nting ihc .nppriipri.itciicss of c.drapol.ntinn of 
(l<isc-reSp>r.>nsf osliniali’S froiri liigh dose stiutk-s that ne used 
for radiation risk ai.sc.sstnrnts, praln-iioii siaml.iiJs, and 
siijiijxris.iiioii ilctisioiis. 

The Hanford Si(e vv.is (he firs! f'.S nin lcarvvc.-Jixins plant to 
I'c ilie sulijccs <if .111 epidciiiiu.'ugiinl colioil study i i which 
I'Ceupjiiop.il radiation do.sc' were exjrniiied in rel-'lion to 
(anrfi rate''. Initial riiidiiiRS were rcporicil in the IP/Os.’" 
Maiuusii rejxined evidence of posiiive associations 
liCIwi'eii exiiTiinl cxpusiiix' Id ionising r.idiolmn diid inorlal- 
iiy frurii "L.iiict'is Ilf i.idncveiiailive tissues ” and. in later 
.inaiysi-s, po.sitive .iSMiei.iiions wiih mortalif, Inim all c.incers 
eoiTil'incrt. * tn iJirir anatyses, ,issu' i.rtions l■'eTvvccn ionisinit 
riidi.iiiiiii .Hid (.liner were higlilv dcpemicni on age at 
expostire, W'irh evidence for dose-i'rsjxuisc lel.iTirins jinniajily 
due In ilic elfecis of exposures received at the olde.si ages.' ' 
Gilticil I'l a! al.sii ex.-itninerl inoil.ilily c>f Hanfoid wurkurs. 
iiridiuy liide or no evjiienc- loi n-t.irions henveen cnjiiuJ.aEive 
exienijl radwiion dose and canicr’' with ibe exceiisioii of 
niui'tjdc itlyclotH-i, whicfi thev tnund (o he .vseoci.ired vvitli 
raduiiion ex[l'.l^ll^e^ in earlier." Inii not filer'" lollovv up. 
fit Ihc II ct of reported posiiive issnci.i'iuns .il oldei age . al iisk, 
hut i»isiii)aie<l ili.ii Ibis liiid iig wa- the result of iinspetined 


Alihoiigh inereaxed suscepiibiliiy u> lonisutg radi.uiuii .it 
fildrr adult .le.cs is pl.iiislhle given age reined functional 
detlincs in cellular .'epaii processes,"'" inosi siuriies of 
atomic bomb survivors sugge.st decreasing sensiliWly rc> 
radinlton with advancing age. Wliile lung liiiiLei reij'ive 
risks among atomic bomb survivors iticrease wiih .ige .vr 
exposure, this could be due lo variation in smoking habits by 
birth eoliott rnlhii I'luii incie.isod i .icliniicni sciisitivpy wjlJi 
age at c.xposure. ' 

in this paper wc use st.ind.ird eindemicOngir.i! nietliiids 
for analysis ot time windows'" lo evaluate evidence of age 
mirdiOcaiion of dosc-resixinsc relations between extcrnii 
ionising ladi.niori and mui lality of Hiiifcn'd wnikt-rs 

METHODS 

Ai'prov.iJ for ihis reseaich was nbiained Ironi the Univcisuy 
Ilf h'oi'lh Caroliiu Institutional Revievv Hoard for research 
involving hiim.m .subjects 

Study cohort; definition and follow up 

Kceouls .'bi 3t 45'v H.infoid worlers were obl.iined from Hie 
S.-iiional In.siiiijic toi Oceupatioiia! Safety and Ue.ilih. Cotioii 
nienibers were enigloyed by primary comiaciors tor the 
Hanfoiil Sire (itKluding Hoeing, DuPont, rieueial Pleclric, 
unit Westingh'iusc) ior at least 180 days, had .it least one 
rtx'orri iitdie.rting thev were mniiilou'd for exteiii.il r.idiatinn. 
and liad been hired I’ctween ]'M4 anti 1978, 

Wc exdudcii two workeu willi annual extcru.il radi.ilion 
doses above 250 rnSv. vviTr< h is above I In- si.indaid threshold 
for .studies of low ilo'-v and low dose t.itv vxji. isiues, and twr. 
workers acute Iv exposed in radi.itioti .ircidenls Worker s- 
eiiip.oyud at ntlter nucleor we.ipuus sites wi.ue exiludcd 
because dose records (or ihose eniployriK-ni periods wen' noi 
av.aifible. To liniii jitohicin.s of nii.ssing (losinicirv data and 
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.ivoid Jimg |)crjuil5 oi ivoricr scicuiion piior ii) si.ui of follow 
up. vvc .ilso cx'.'lucicrt ciiipIoyi.'fs wfin were firsi lii.cd mure 
ilun (ivo year? prior to their lirst external ilosc record or 
achi< vinj; ISitdays of employment by .1 prime ei-ntroetor 
Viliil sidlus follow w'a^ concluLted llm^iiyli *31 L'ctenlbci 
UeM ii'iiii; leciiuij of the Neuerud Deoth liulec, Sc>cUnl 
Sccuriiy Administration, Health Care Faiancing Agency, 
Kersion Henefi's. and tlir tVaslilugtun Slale IX'par-mcnt of 
l.icensiiip The .'faiional Death Index (NI>I) has bce.a t.ii[>wn 
10 provide virtually eumpleie asccriaijimcnt of deaths aniong 
einpktyed men and women in the united Slates bc'gmniiig in 

so iiidividiuls kiioivn to be alive toi I Jaiiuriy 197'; 

or later were assumed to be alive al the end of tht study if 
there was no iiaditation ol death from MDI, L'ndcrl,mM and 
UHilnhulory causes of death, oblaiiied fiiitri state depail- 
lr.em^ of vital statistics, were coded to ihc ninth revision of 
the Imernaiional Classification of Diseases ( [CD-9| Primary 
mortality analyses were tonriiicieri for total rtionaluy, mor- 
tality finir all cant ers (onibired (any death wirh art IC.'l)-9 
code of HtWOS us uii iiitdcriyitig or tuiitribtiloiv cause), 
lung canetT (any death with an iCD-b code of 152). and 
Ictikacmia exeepi chronic lymphocylk ictikacnlia (CLL, 
H:i)-y except 2U4.1}. a siibrvp.e of loiikae.nia Ihul 

1 ' often chuiucleti'i-d by long latency and low tsise fatality, 
and which may differ from otltcr leukaemias in its tiegrte of 
radiogciiii'ity.'' 

Radiation dose estimates 

Fistiiiiated lioscs Iroiii external iuni'ing r.idiution, primarily 
gamnia rays, atid tritium, arc the major locus of this analysis. 
Hatifocii radiation doslnciry programmes have been dcs- 
iriln-d in detail previously."’''’ Computerised animal dost- 
inelry records were obtained for 194'1 through I'JUFt’' 
Although aiinu-iJ dose records were availabic for inosi pro- 
duction worken in iiiosi years, a substantial prop ireton of 
niissing values oceurred in earlier time peiiods, (specially 
lor eleriivi! workers and women.'" M'wsinK v.ilies werc- 
eslitii.iltd by j I 5 stop algt rilhiu Hint relied on eatlt worker’s 
dose in imii'.hboiiting years, and. if nut available, on the mean 
dose tor workers of the s.imc occiipation and sex in the same 


Statistical analysis 

An .SAS cyitii'UlLT progiaii)’*’ w.is used to labtdatc I'crMUi- 
days and deaths in categories defined by tlsc cross- 
ci.issiliration of cuinulalivo radial ion dose and eovai i.iles of 
inlercsl: age -. 11 risk, binh eoliort. race, sex. sraiocconuniie 
siauis (bCS), einidoyrneni status, in vivo moiDioring, and 
pluloiiium cxjK'sutc poleiiltal. .Age-at-risk wav ealcgonsed in 
five yea! ititeivalv. HiUli year wiv gi<)U)ic'l as l>cfore iJbl.', 
and in decade intervals up lo 1945 or Inter. Race groups were 
African American, white, and other. Three categemes ol .gL.'i 
wen- defined acctirding to the (KCij|i;!l;t.'ii.Tl lucsli.ge al 
each worker's lo.ngest held jobt administralivc/iiroicssioiial. 
clcricalAkilicd manual, or semi-skillcd'unskillcd manual. 
tmployjTieiil slulus cafcgoiu-s were actively oniployed, one 
to two years piist-tevtiiiiiarion, or mori- than two years pti.st- 
icmiina’Jon, elassllkd separately for risk ages less than 45, 
45-02, and 62 or greater, a method developed to control bias 
due to health) wotker survival.'’ Workeis were v las sifted as in 
vivo iiiOtiiioicJ beginning on the day of rhtiv fiist nionitorliip 
result; this was used as an indicator of sclccijon nf hcalt.hicr 
workers into exposed jobs because it has been shown to be 
lelated to higiiei radiation C-Xiiosiire aiul Icwci niair.'lity in 
)»ast sti/dies .y Hanford workers ' We used iinlijsti i.d 
prtx:c5S and 'vork history records 10 create a job-exposure 
matrix for potential exposure lo plutonium.'’ Workers were 
clai, sifted as [wicniially exiJUsed lo J.'lutonitiiii, sijrtijig on 
ihcb first day cf caijiloyment in a job with routine pliitoiiiura 
cxjxvsurc potcntiiU. 

The primary exposure oi intoresl, external ionising raifia- 
lion, was uenied in a liiiiv dcpejidenl fashion JXists wetc 
recorded on a calendar year basis. Age at exposure was 
assignixl lo arnu.il doses based on age at the mid|i'-Hiii of the 
nionilorinp year. Ciiraiilaiivf doses were labul.iird in four age 
wirittovvs: •'■135; 35-44; 45-54; and 55-t- yeJis. I>(*scs to vnsh 
age range were accuinulaicd tiiidcr 5. Id, and 15 year lag 
.issinnpiiuns lo aecatint for lime intervals lirtsveen [•-XiNSsure 
and resultant death Dose groups were defined .?s 0, — IQ, 
-2d, -50, -!00, -1511. -200, -300. and .tOOl inSv. ’nw 
1 X 1 can ciitiiiiiativc dusc fur llur peison days in eax li cell of the 
tables dofined by the rruss-cla.ssitic.nion of all eovariaics was 
used fo: ralciilalion of dose-response aH-l'lieie;its. 
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Vuis^on H'yiL'ssiuii iikhIiIk wcic tMiniatcil uving ihc 
tipir.jrc soluviirc package."' Wc prewit flosc-rcspoixe (ind- 
iiig! fiorri fxtvis idai ivc lisk rcgix'ssiori models considering 
ific rel.Ki'c risk (raie raiio) as a function of 1 +/^ dose, where 
/f ii'jirestni;, llie excess relative risk pei iv {ERK'Svj. 
t;)i]x>:icniial rcUtIve risk models, in which the death rate is 
a ruiicnoii of exp (/f dntr) were also fit (sec Appendix). 
Coiiuol lor iKiieiiiia] coiilouridUig l>y age-at-risk, birth 
eolinii, se.x. SFS, cmjtloyim'm slatos, and in vivo 

moriiloring 'v.is obtained liy b.itkgiouiid slraurieation. 
Following jirevious vviirk suggesting the possibility of a larger 
ril.Tiivc irnpoct of exicrii.il ratluitiuii aiiiorig workers with 
tiucnial tdni.iiiiiiijtion from alpha omiilinK radloDiididcs.'' 
the itulicaMr v.iriable for employment in a joti with routine 
|it,'it'rr.ial iur plmonitim exposure was estimated as a main 
cflrct so that, its intciactioii with Jose touiil he l■xa^T’lm■d. For 
.in.ilvscs Ilf ,ige-.n-expusiue. stparate II parainecers were 
c''timateii for eatli of four time window specific do'c icrins. 
vhe cli.iiige jii deviance on inclusion of a dose term in the 

rei;re-->ioii model, described as a likelihood ratio test (LRT) 

statisiic, c.m be inlcrpretcH using .1 f} disiribucion with one 
degree of Ireedorn. In age specific dose mtHl-.ls, l.RT values 
won' calculated lor each dose term by compaiing the 
di-vi.ini.c of ,1 mi.idel wiihuiii each age spccilic ilo.se term to 
(lie lull model including all age specilir dose terms. LKT 
values ,irc reported instead o( p values to reduce ciiipJinsis on 
.sKilislica! significance, which is inappropriately apj^ied in 
ohservalKin.il sriiilit s.-'* Fullowiof, coiivenlion in the uulialion 
c|>ui(iiiir'l<igy liicroru'c, wc prcscni “>0% likelihood based 
confidciiee intdV.ih for the excess RR roefficienis We 
pre.sCJi' loiifnJence intervals because they provide more 
inlorniaiion than p values and, like the LKT lests, eiiiourage 

intei-pri-latioii ef n-siilts <ilung a iiioii axiliuuocii scale 

with enapti.isis on precision r.aihcr statistical "siRnific.tnre'’ 
te.s*ing.-'’ 

RESULTS 

Tile study eohurl is rii'scnbi h in uiMe f Men weie excluded 
jiriniaiiiy iK'C.iuse of employment a! oilier sues (n=i934), 
vvliercus ivonu'ii were primarily c.xehicicd due to cxiended 
ciriilovincni priur to Hisi ladiaiion raomlsiring (n = l077). 
'\mmig till - 1 all, II I n! 26 SS'i workcis, 67.5% wcic alive at the 
end ol jyo.1. l.O’.y witc lasi t<> folluw ii|i, .md Si5.s deaths 


were idtiicilied. Cause ol death inloimaiion was obtained lor 
9fl.9'Xi of deaths 

Most iiici) were hired tteforc IDyf, while most women were 
hired aflcr I9ii0, a difference ih,it is reflected in ihc voungrr 
disinbulijii of women's birth years (lable 2). A total of 4 1,7% 
of nirn .ind 26.5% of women were classified as unskilled 
martial workers, while 2S7% of m:-n and 7.i%. women 
weie classified as technical or managerial workers. Most 
workers were never monilnrcd by in vivo ganiiiia spectro- 
scopy. Jobs with routine potential for piulonium cxfiosurc 
weri' held by .5 6% .af men and 5-K% of women. 

Age .specific radiation exjiosures were depentieni on ages of 
hue am! tcrmmalitin frcirii ciiijitoymciii (table 5) More ihnii 
70% of workers were lured before age 35 and about a quarter 
icrtntnais'd cmjikiyrirni after .ige 55. Workers liijid at 
younger ages alssi tended to leave at younger ages: 6814 of 
the 954 j cohort members hired at ages below 25 lertninaicd 
by age 55, whereas 720 worked p.ist age 55. In tnnlrast, 2162 
of the 2911’ woikcrs liued ul ages 45 ami aUive woikcd 
hcj-ond the age oJ 55. 

Mean and mrthan doses for all ages were 2/'i and 
4.3 inSv. respectively (table 4}. Ovct 5000 workers had 
cumulative doses above 50 ni.Sv, Age s|Kdfic Jose distrlbii- 
lions in t.iblc A include workers with at least uue itcorcieii or 
esiimatcil dose in each age range: workers whose age specific 
doses art; zero because they were not cniployctl at those agc.s 
were not counted in age sptxifir dose disiribuiions. .Vtc.in .mil 
mcdi.ui doses tended to be higher at ages 45 and above than 
at younger ages. .Vl.ixlmum doses in the tlirce ynunger -ig'' 
groups were between 342 and 352 m5v, while the moxirm.rn 
Hose above .ige 55 was 4(J2.8 lUSv. 

Table 5 shows that h.KK coefficients loi iltiscs at all ages are 
ncEBihr for al' cai.se mevlality .tnd leiikacPiio, positive fu) all 
cancel and lung cancer, nnd show little vari.ibility vvjih lag. 
For all cancer ,ind lung cancer, BRH ttxl'hcifnts (90% t'l) arc 
d.23 ( -fi.JD to l.HO) and 1.31 (0.05 to ill), re.spei lively, fur 
a 10 yeai lag i'ssutription. Largest LKT values, tippro.xiinaicly 
3, occur for lung cancer under five and ten yi-.ir lag 
assunipliuns. Altlwugli maxiinutu likciiliiMHi c-ii:ii,ilcs of 
ERR envffieirnis for Icukaetni.i were uhianied, likeiihoud 
Uiseii tonrick'ucc intervals were nor fuund (A[)pciiii)x ) 

Niuiibvis ol dvjilis wvix' large enuugli to vstnnacc age 
spot ific coehi-iciiis fur all e.nises all tnnceis. .ukI lung 
ctintcrs ([able 6). I-or all cause moriality {n-8l5i,i mosi 
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..i.ffirii iUi for diiM;> at ago Ih-Iow 55 arc ncgaiivc: age 
■ilH i il'ii I ^titti.iivs have alasoliia' valtics less than 0.5. and LRT 
valiKs less lli.in 0.4, t*a'pt tor t:ic toclllricnl for cimulative 
c.'Si's It ages 55-44 (jailer a five yc.ai lag, >vhkli 5 —0.82 
(90% Cl -1 «I to 0.24, LBTi- 1.65). 

All ..iiiii'v (ii : 2265) risk corlTidcnis are positive in the 
vouOHi'sl ami olOcsl .age groups and iiegauvc in die middle 
age groups under ail lag assunipiiotis. In the diree younger 
(tge groiijis, LKT values do not exceed 1.1, Larger coefficients 
.tnd LHl v.iliies arc ohscrvc'rt for doses .at ages 55 .and .ahove. 
Tile iMiptoveincui in model fit on iiddliioii of ihc .age 55+ dose 
soctlicieiii lo niodcis including Icrtiis for the llirec younger 
age gnuiiJS ii l.irycsl under j lO year lag (LRT 5.06); under 
tins inndel the F-RK.'.Sv is 5 21 ((1 80 to 6.171 

t-'i.r luiiit e, nicer (n = 666), mo.st risk coeiticlcnis in the 
age groups arc negative and IJIT vjiIucs are 
I 111 .(• hi /('in Cintuildtive doses alsave .age 53 are posilivclv 
.i.v-oii,iie.l .viiii lung c.ancoi. The largest £RR/Sv. 11)28 (2.42 

aserved for .1 I5 year lag, while the impro- 
vc III. 'Ill II iiiiiiiel I'ii on addition of ihe term for doses above 
lee v'j> I ; t.iji'ist (l.Kf --- 7.J}) under a iO year lag, for which 

me I'.IOt/'n e, 'J.IJS |2.!<6 10 17.92). 

i.ipsen-ec deaths and .il'servrd/expcacd ratios fiir all 
I .nil .1 .11.(1 iieic c'.ani-'t-r j.xordiiag lo litists .at ages 55+ under 
.1 M) VI . II Me. (vhich provi.lcil ihr largest IRT values tor all 
i .iiK '.'i .iii'i lung eanecr, are piesenicd in table 7. Observed,' 
lor all aancxr and tiing eaneer an; slightly 

I iiiiiiv III the lovsest three dose groups. The highest 

i.Uhij. '.n .iiul 2 51 till all eanrer and lung cancer, res- 
in [lie 21)0-300 mSv dose saiegory. There is 
miiv mil.' lui'.ejaed c, inter death I'tir doses in this age r.inge 
.I'liivi' nil.' iii.sv, and 110 Observed lung cancers. 

vvr I iiiiiii.iii-il .ail I'.inciT and lung cancel fcRR crx fric'icnis 
(10 year lag) lo; Hanford workers employed in jobs with 
rouiitit piuential tor pluluiiiuin exposure (n = 5065) to 
ti« l'fi<iiniv for Dtlicr Haiifiard workers (table 8) lla.scd oia 


analyses in t..b]c t. a siiai’lc jiaranirtci' was csi maie.l fui 
eiimuialive doses Ix-lo'W age » ivll cancer hKK •.■sruuaies iot 
younger .and 'dder ages arc stmtlar tor pliiioiiiuin vvorkers 
and Dlher Haialord Aorkrrs. Fis' lung ciinccr, yoiiiig.r ,ige 
csliinales nre inuill for bocli groups, ho; ecimulalive doses ai 
ages 55I-, the Jung eanecr tKFC'Sv is 24.62 (6,76 to 59 02) for 
pliiTaniiirn wnrkers and 7.02 (1.61 10 15.20) for other 
Hanford workers. 

Dose-re'sponsc arerrieients frutii exponemiai reialive risk 
iiiodels were siinilPi to fundings ftom Uie fcKR models 
prcscnictl above, although LRT values tended to be somewhai 
snullcr (data not shown|. For example, the I,RT ..’lues for 
eumiilaiivc dnsv's at. ages 55-1- (lOyenr lag) were 4.44 .a ml 5.98 
(or all cancer jnd lung cancer, resiic’ClivelY, wmjwred Lo 5.Q6 
and 9.05 under ihe ERR moviei. 


DISCUSSION 

Cumulative ladiati.m doses accrued al all ogts di.iwcd hnle 
.issocjat/on with nuart.alify The largest positive hKKs.'Sv, 
between 1 14 and 1.31, were observed for king ...iiicer. 
Cocfnclcnts lor leukaemia cicepi CM. wore iK-gative. 
Findings of liiilc association Ix'tvveen radiation doses .icrosi 
all ages and luottalily from all cancers are con'isie-nt wnli 
previous Hanford slnriit-s'" and an inlern.nJon il study that 
included Hanford workers."' The osliinaie.l ERIh'Sv for ,ill 
cancer morial.iy under a 10 year expobiirc l.ig assumption 
(EKK'Sv = 1).2.5. blhX. O “0 .to to 1.00) can be coiiipaied lu 
ihe vjliie sif — i) 1 > ((K>% Cti; <0 to 0.8) iepi>ried fo; follow up 
of Il.inford workers through 1986'''and -0.02 (*>0% Cl -0 54 
to 0.551 reported in a study of nudear workers in t.hrec 
contiincs.’" In cnnu.ist. seveial studies iif nuclear wi.irkeis 
have found radiation doses accrued at all .igcs to be('osjtiveJy 
associated with mortality from all causes, all caiicets, lung 
caneex. and icjkacinta, especially under longer c.VjKistir. lag 
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TaUe 5 Excess n^ahve nsl per Sv at oU oges. 5. 10. . 
and 15 year log assumpbons. Follow up efiHanford Site 
workers ttirough 19S>d 



'Adiusted br b^,bwlfi ccbcr^'ixSco, g w riar.-SESi ^mptai ^wi l iiolui, irt • 
.Ubslihaoj rolio.tesi, en« <fa9:c« ef.lfcxioili. oalnperisg'ftH'rndiMswnk 

. mcM iter poroAMttr ior«uiMlon>«.dosera)<4.op»s. : i 


sif hl<K.'.Sv for nninil.ilivi .icxi iit'il at aRr' 

5;+ wer.' 3.?-J ;CI 8(1 lo f,. 17) .in.1 '7.0^ (2.y(. re i7 Pt) (or .ill 
laiiciT iind ]img taricvr. rtsixciivcly, under.? 10 year Jag; LRT 
values were 5.06 ami 7 55. respectively. CocrfiLicnls were 
sfjrnewhai lirgir, and I.RT v.ijiics Siri.ilk'r. under .? 15 ye.ir 
lag. A siHitilic assotiaiion berween cancer iiiortaliiY anil 
r«iduilio;i iluses ticertaed .i( older ages Ji.is been rcporled 
pres-iuiisly m .studies uf Hanford workers that cslimaicd 
wcigliting liineiion.s lor .ige specidc doses.'’ Kneale and 
Stewar; i.-slijiialeiJ a doubling dose of k.'i mSv at .iges 58s- 
wKli a 1.1 v<sii lee. .lull 8 iiiSv al aecs 62 -i wiUi .? 17 ve.it tae." 
Our .ipt'roaeh, which considers fixed age windows arid lags, 
b not st'iisilive to risks ih.ii might tn' sjx'ciric lo srinikr age 
J'.inges However. Ihe st,irisli.-.»l power lo evaltlite cxposiiTC 


tf/iits ill siii.ill litiu windows dirii iii-.lu-s r.tjiidly .is 
disliibutions of ciiiiiiil.ilive doses shdl Ki K.wer v.ilut-s wilhm 
narrower age b.inds. reducing ilie range ( vgr wtueh a ilo.se- 
response reJaucis can be esliinauii. VVe leed iime wi.idow 
aualysc'S lo ensure dial dnse-resjKiuse trielTkiei'Is .ire esii 
mated over a substaniial r.iiigi of d isi In our siixiv, aRc 
sjx.t'ilk cumul.ilivc do-c distnbiniDns (table ■^]. 'vlm.l) 
depend on iipe sjiecifk cinploytiieiii jietiods (lalik i). we'e 
bro.id crKiiipli If; estiiTiaie dost'-resjKinM* Iv'tweeti zero and 
,i)i()roxi)iijlil/ 5(10 mSv ( laHe 7) 

V.iri.ilion in r.irhalion risks I'v agc al-cx[X;siiri in Oak 
Ridge Nation'll l.aboraio.'')' ((iRNi.) workers was ex.iiuuied 
using two lime vyindows rirliiu-d iiv i;;e .il rx|Hisiire, .lud the 
boundary hcisvcen ihe'C windows vv.is niodified lo search ior 
the age that best (liseriiiiinateil between tiidi.jlii'ii risks rnj 
younger and uidci apes. VIk' si'/e and dose ilisirihiiticn i/ the 
llariford cohori permiiied siiedlk'aiiun ol lour ,ige windows 
TO rv.ilu.iie whether there is a gudu.il in< revise iii iodiition 
risk wilh nd.'ani'ing age, an obscrvaiiori that would be 
consistent with biological mechanisms ineluding age relaied 
declines in celliil.ir icp.iir and imnnine fuiii non. I.-i eonir.i.st 
to this expcciaiion. al) cancer and lung cancer show an 
.ibriipt uitieased f:RK ages ol exposure .ihovc 55. .Yn .ilxupt 
ircie.ise w.as .ilse. suggested in .in.ilyscs of the ORNI. eohori 
using age ivelghilrig fimciions miIkt ilun age window.; at 
OKNL the K'si fiitinp .ige bound.iry was -'15 ye.irs '• An 
jddilioBfll similarity of .ige vvinclow .in.ilyses uf s.inccr 
mrinaliiv at ORNI. .ind Hanford is t.Hai do.se coefficients for 
younger ages, althougii lltey are imprecise and tiuiiritujtc 
iillle lo model fit, lend to be nrg.ilivr. Tins iwllerii vv.is also 
observed iri .i recent study of multijik' niyeioina among 
wui'keis from four LiS nucic-.ir ivc.ipoiis sites." Neg.itivc or 
.ibscnt ladiaiioji risks for doses .lecrued at younger ages couiii 
result from uriconirollcil ccnjoiinding liom iiueruid be.iiihy 
vvnrkri seleciton that is stronger at yoiiiigfr than al older 
.ittes. wheTc.is Dosltlvc risks for times .il oliler .lees crnilil 
result from uncnntmiled conibunding by sniolciiig or ether 
cxjHisiiK's if tiiey were poSilively .issociaied with ndktion 
(loses aecrin-<l at older but nol younger .igcs. 
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Wl' ni scvcrnl .iddilion.il models (iO year lag) lo consider 
pi'ssilik' .TlliTii.ime t'X]>l.iMi)(ii)iis fi)t ihc obsLived age pacitrii 
■■'f radio Lion risk (.aeliicit'iils. Firsl we cvaltattil associauuns 

L'cnxvij rrdlailon nnd non-caiiecr iiwjialliy. wliieli is 
uoniiiiotcii liy diseases related lo smoking and other Efcsiyle 
l.ictors The age spcnfie i:KR/Sv svas -0.9G ( -2.60 to 0.99), 
-0.59 (- l.fiO If) D94), (J.M (-1.00 It) 1.32). ami -0.43 
[ 1.54 to 0.77) (or ages lidow 35. 35-44. 45-54, nnd 55+, 

rcsi'caively. indic.iiing thnt dosci at ages 55+ arc positively 
.i.tsofia'cci vviin cniiccr. bin not non-cancer mortsliiy. Non- 
iLinfi cancer morialily, has risk coelTicients of 1.75 (—0.67 to 
•>.37), -0.J5 (-2.54 Ki 2.45). -J.OU (<0 IiK).40]. and 1.73 
[ -0.77 lo 4.72] for tlio four age groups, icspetiively. The lung 
canter (.oeffisienl for lioieb at ages 55+ [Uible 6), is 
approxiniaitly live limes Jaiger than the cocllicicnt for other 
c.niccrs, showing Ihal the rclalion between older ape radia- 
tion doses and a.11 tamer inurUility is largely due Ui deaths 

Smoking is an iiniionaiii potemial wnfouiicJer cf radia- 
tion-lung cniKcr associations. Observed retaiions nould be 
spurious if smoking were ptisiiively associated with ridiaiion 
Jl ages 55+. but not al younger nges, oi if ijuitlirig 'UTloking 
were iiegjiively assoeuted with radiation ni ages 55-r, but 
not ji younger ages. Smoking siatus was iiol routinely 
noieil in niedieai records during the period 1944-70. A survey 
of Hanford workers in the lysos found no cicaj relation 
beiwecn radiation and smoking,'’ howfvci. confounding 
effects of .smoking, esjieeially for iilder ages of cxposiiro, 
toiilti he due to smoking pal terns in the 1 940s-1970s. 

Hirih cohort differences m radiation risk esliiiiflics coin- 
prise a poteniial competing explanation of observed age 
eriecis In eomrasi to intrinsic biological processes that could 
be involved in age related increase! in radiaiion sersiiiviiy, 
coltort c.tft'cis could oerui through several extrinsic nechan- 
isrtis, infliiiijiiE system, ilie dose misclassification s])ecific lo 
oilier eiihrirlv emiiliiyed during hisfniieal |ierifu1s of loss 
sensilive niormnriiig, dose rel.aicd erposnres to other oectipa- 
iioii.il lung eartiiiogens siHiulir [o older cohort s, or radiaiion- 
sinciking relations specific to older cohoris. Pierce ei al 
suggested ihai there may be a siib-niuliipiicaclvc rclalion 
between smoking and radiation such tli.it older aloiiiii lioirih 
sMivivors with lower smoking pinalciict show a Jiiglicr 
'tl.ilive u'k when .inalyses use regression niortels that 
.I'.simie iiiultiplic.ilive relalions. ' 

We fii riodels lo e'xplarc birth cohort differences in 
r.idi.iiioii risk csiim.ites fur lung cancer aniiuig white in.ile 
ilaiifanl workers (n :>9S Iviig e, nicer deaihs]. Analyses 
were liiiiiK il l.r whit.- nii-ii, who received W2.ff‘.6 of lire lolat 

.vhile miles III the II^A 'iiiiicig diis iX'iioJ differed from 
,iihci groups 'flic I UT lor aildiikin of four age specific dose 
icniis. iis almvc, was compared w-iih the LKT lor inclusion of 
lour inuTiKtioii rerms hcivvccii cumubiivc dose (.a: all ages) 


and binh coliori, defined as before JVUC, 199(j-ov. I 'nO-19. 
and 1930.-. 'itie LKT vahies (4 dfl were I4.«4 for the fui/r 
coliurt-dose ii.tcraclion terms compared lo 9.28 for the four 
age spccinc dose terms, in exponential relative risk models, 
CRT values were 5^6 for the four cohort-dose inier.aaion 
terms and 8.1)0 'or the four .sge specific rinse terms. Ihe 
covariation of cxiiosiires by age anti cohoii, small (hficrenres 
in LRT values between age and cohort models, and model 
dependence of the direction of the diffcreacc, make statistical 
different).! tlnn of their effects dilTictili . 

Hiinfonl workers with roiiliiic potential for pluliiniuiii 
cxptisiirc have lower cana-r rates than other workers, even 
alter adjusting for SES, employment status, and in vivo 
monitoring staiii</‘ suggesting an interna! healthy wiiikcr 
efTcci possihiv related to the Hanford ocnipalional mcdiciTie 
programme, which required additional medical sciceninf, 
lor workers entering johs involving special hazard.s ■’ 
However, lung cancer ERR'Sv values arc 24.62 (6.76 to 
59.02) for plutonium workers versus 7.02 (l.ol to 15 20) for 
other Ila.nford workers. The larger I-.RR/.^v for pliiloniiirn 
workers coiitd rcsull from intem.ai rx)Hisnres lo alph.i 
emiiiing radicnudicies or other (arcinogens used Li the 
chemical separations process or (rotn synergisms bciwcen 
other carcinogens and external radiation. 

Although dose-resjioiise estimates for r.iclialicn and cancer 
mortality Iron) the I-ife Sjun Study oi atomic bonib iuivivoi s 
depciitl on seviTal factors including sex. .rgc at exposure, and 
au.amt'd age, a rcasonahK' "bcncliiriark’' esiimalc of ORR/.Sv 
lor all solid cancers,'' updated using reiem dosimetry, '' is 
0.42 (90% Cl 0.33 to 0,51). can l>c compared to our cstmiate 
oi 0-28 (- 0.30 lo 1.00). However. HKKs for all carreer among 
atomic bomb survivors nic itiwcsi for agcT al-cxpostiic above 
40. whereas among Hanford workeis EKK v.ilues for jl! 
cancer inortahly arc lugitcsl for ages above 55. pmuarily due 
to their associ.itioii with lung cancer. Diffcrenivs between 
results for worker studies and the Life .Span Sniriy, whidi 
began follow up five years aftci tlie bombings, may be due in 
part to greater dose related selective inorl.rliiy ef r.iriio- 
.scnSitiiT persons among olriei' th.rn ytningcr .idult atomti 
bomb sin+ivuri. which would cause uioic of a dovvnvv.ncl bu.s 
ill clo.se-respon.e at older compared to younger adult ages “ 
This clicc! may be particularly important lor long cancer, 
which can occur less than five years following c.Kiiosurc to 
ionising radiation." Dosr-resptmse findings for older ages 
were neither as strong, nor as stxrcific, .is previous rc;Hiris 
hum Haiifoid, allhiiugli Ihey arc simil.ii to ihow for ORN'l. 
wurki'fs, will' it, ad evidrme of railinrioii leiarcd cancers lor 
sioses above age 45*' and Sanui Susnna ■.vyrkets, wlio slio'vcd 
TadiaDon related cancers for doses above age 5ti.'' These 
obsciv.aibiis contrast with a large tnieinaiioiial study of 
nuclear workers, which (ound uo evideiKv of age incieiises ;ii 
radiation risk for all iTnccr, hut jn .issoci.itiun orrios-.-s .al all 
ages wiili Icukacniia except CLL.'“ 
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cviiiriici.- of r.irfialinn rhk at low tlosi ^ and low cin^c 

workci; will he of iiicTcnsini! value as wurkers arc followed 
fo) Sonper poiCKls and suiistica) imwti ircicascs due to 
jiidiliiiual ck-.iths Inogw follow up will bi pajlicularly 
inlormaiivc lot invc'iigatioii ol time related tactors indudtng 
age and cohort diCfercnecs In radiation risk 
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APPENDIX 

rhe relation I'ciwcen ileaili raii-o and radi.iiioti dose wtr. 
gu.inlifii-d vw Poisson icgrussioii aruiiysus. The motlci used to 
rstimatc rate ratios wot the siratifiori fxrccs rrlativt rate 
model whit'll is somcliiPCs termed the siraiifird linear ratr- 
ntkr nicidol {Ciceiil.ijiil, 1998). Assuifmiii the study data arc 
divided into K strata indexed by k = I. K, ihis tiiDdcl t.ikfs 
the form 

lj.(xl - cxi>(a;,j( l+x/i), 

whcie li(x) is llie dcai.i tale m siiariiiii k ,ii iii iiuI.iuvt 
radiation dost- level x. Wiiiilu cacti stijumi Uic dcalli rate 

varies witli radmiioii dose, xi .iiid, only the lurxicl itiicrccjir, 
y-t,. ehtinges across strata of study tovariates. ^ desciibes the 
linear 'elation bctwi-eii e.ytf‘5 ickitivc rate and ladialioii 

Hc< Jusc ol the form ol ci|ii<iiinn ( I ), the jio.tsihle values of 
(/ aiL' limited by the lenuireitie-rii that tilt corresponding 
ivl.ilivi- I.tie > lion Id not be oug.ilivc The mil on mm value for j! 

is given by l/x„„i, where x,,^, is the maximinn dose valiif 
awi|Jiied to a CcJI of tin: iiersori-iiiiK' lalile. II ilie likelilmotl 
lieiiif, sought for a iioinl -u hound estimate lemiiies a fi less 
Ilian iiiis v.iUic, tlieii no eonvetgci'tt will bc Obtained and the 
cstiiiiaie IS slwwii ji <0 nil- approach ol calculating 
tonfidetiec intervals using the standard crior for f? (that is, 
the Wald nietliod) is kriovvii to iHTfortii poorly for the linear 
rale r.itio nioi’el since the log like-lihiKid is asynimctrie 
(Uislbader and Moolgavkai, 1987; rrtnlicr and M.ison, 
I'lpdi, V.'e therefore report likelitHMKl based toufidenre 
inieivals for p.ir.iiiielers wlieo the linear laie-iatio mode) 

W.1? used. 


Ex]>oiicnliat relative rale rnodcis ((Irernlaiid, 1998) weic 
afso fit AS part of oiir analysis of thesr- dai-t. The cxpoticnlial 
relative rate model lakes the form 


ly(K) ='CXll(7„a-X/?), (.’I 


where c.xp(aii] is the stratum spceific rate when x = 0 and 
icprescnl, the change in the log rate lha? would result fiorn a 
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Search 4 

From: Turcic, Peter - ESA 

Sent; Tuesday, June 28, 2005 11.29 AM 

To: Elliott, Larry J.; Sundin, David S.; Neton, Jim; Hinnefeld, Stuart L; Homoki-Titus, Zeda (Liz) E; Wade, 

Lewis 

Cc: Hallmark, Shelby - ESA; Mosier, Roberta - ESA; Leiton. Rachel - ESA; Vance, John - ESA; Kotsch, 

Jeffrey - ESA; Nesvel, Jeffrey L - ESA; Turley. Sheldon G - ESA; Kressley, Luann - ESA; zzESA- 
OWCP-DEEOIC-DDS-ALL 
Subject: Talking points for Mallinckrodt 

Irr^ortance: High 

Attached are the talking points for the Mallinckrodt 1942 - 1948 SEC non-specified cancer procedures. 

Peter M. Turcic 

Director, Division of Energy Employees 
Occupational Illness Compensation 
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6 - 23-05 

MALLINCKRODT SEC - NON-SPECIFIED CANCERS 

• EEOICPA authorizes addition of a class of employees to the Special Exposure Cohort 
(SEC) if the Secretary of HHS finds; 

(1) it is not feasible to estimate with sufficient accuracy the 
radiation dose that the class received; and 

(2) there is a reasonable likelihood that such radiation dose may 
have endangered the health of members of the class. 

• The Secretary of HHS designated as members of the SEC all employees 
who worked in the Uranium Division at the Mallinckrodt Destrehan 
Street facility between 1 942-1 948 based upon his finding that it was not 
feasible to estimate the radiation dose that the class received because of 
three factors: 

o Documentation showing that some of the data is technically 
unreliable; 

o Documents that raise serious question concerning the integrity of 
the recording, management oxvi reporting of monitoring data at 
Mallinckrodt; and 

o The lack of sufficient information or data to reasonably validate 
dose estimates in light of the established concerns reg^ing 
monitoring data integrity. 

• An employee who meets the employment criteria for inclusion in the SEC 
and has sust^ed one of the 22 cancers specified in EEOICPA is 
conclusively presumed to have sustained that cancer as a result of 
employment covered by EEOICPA. 

• An employee who meets the employment criteria for inclusion in the SEC 
and has not sustained one of the 22 cancers specified in EEOICPA (or an 
eligible survivor) can receive benefits on account of a non-specified 
cancer “if, an only if’ a dose reconstruction completed by NIOSH leads 
to a determination by DOL that the employee’s probability of causation is 
at least 50%. 


Since NIOSH has determined that it is not feasible to estimate the 
radiation dose received by workers at Mallinckrodt during the period 
from 1942 through 1948 because of insufficiency or unreliability of data, 
it is not possible for a claimant to establish a probability of causation of at 
least 50% (the only way under EEOICPA that DOL is authorized to 
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award benefits for non-specified cancers caused soletv bv radiation) 
thus DOL is required to deny those claims. 

DOL will evaluate these claims for potential coverage under Part E to 
determine if the individual’s cancer was at least at likely as not related to 
exposure to a toxic substance based upon exposure to a toxic substance 
other than radiation or exposure to a combiuation of radiation and 
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Search 1 

From: on behalf of Hallmark, Shelby • ESA 

Sent: Tuesday, June 28, 2005 5;25 PM 

To: Dugas, Peter - OCIA; Turcic, Peter - ESA 

Cc: Krishnamoorti. Mala: Lipnic, Victoria; Sullivan, Adam • OCIA 

Subject; Missouri SEC Meeting 

Peter - I doubt that Larry Elliott made the statement Tom Morgan attributes to him, and as far as I know OOL had 
nothing to do with the request for a DOJ Office of Legal Counsel opinion on classified data. Mr. Morgan is not so 
much sensitive as hysterical, but I suppose it takes all kinds. At this point neither Jeff, Peter rrar I are planning to 
attend the Advisory Board meeting next week, so we ll have a low profile by definition. 

FYI. NiOSH tells us they will submit a negative evaluation of the SEC petition for the second halfof Mallinckrodt 
to the Board, and they think the Board will agree with denying an SEC for those years. No doubt Mr. Morgan wilt 
be unhappy if that occurs. 

The arena in which DOL may come under fire at that meeting is the handling of non-listed cancers where an SEC 
HAS been declared. NIOSH tells us that issue will be discussed as an agenda item. Richard Miller called Pete to 
push for NIOSH doing dose reconstructions for these cases (even though they've said they can’t do dose 
reconstructions in declaring the SEC in the first place), so this will clearly come up as a point of contention. With 
respect to Mallinckrodt, as our letter to NIOSH on this topic made clear, those cases will have to all be denied. 

No doubt Mr. Morgan will get excited when he hears that as well, sh 

Original Message 

Fram: Dugas, Peter - OCIA 

Sent: Tuesday, June 28, 2005 3:34 PM 

To: Hallmark, Shelby - ESA; Turdc, Peter - ESA 

Cc Krishnamoorti, Mala; Lipnic, Victoria; Sullivan, Adam - OCIA 

Subject: Missouri SEC Meeting 

Pete and Shelby, 

I spoke to Tom Morgan today from Senator Bond's staff, and he reiterated the point that they expect the 
Department to stay out of the SEC designation decision process tor NIOSH andHHS. I assured him that 
we would continue to remain out of the process. Tom feets that we are becoming involved because of a 
statement made by Larry Elliott at the last meeting stating that NIOSH and DOL were soliciting opinions 
from DOJ on the handling of classified materials tor dose reconstaiction. VVith all that being said, if you or 
Pete goes to the NIOSH meeting in St. Louis, MO, we would advise for a low profile to your presence. I 
know the history here, but feel you should know that Sen. Bond and Sen. Orassley’s staff are a little hyper 
sensitive to anything we do. 

Thanks, 

Peter 

Peter Dugas 

Office of CongressionaJ and Intergovernmental Affairs 
U.S. Department of Labor 
202-693-4600 Phone 
202-693-4641 Fax 


09/08/2006 
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Original Message 

From: Hallmark, Shelby - ESA 
Sent: Friday, July 01, 2005 5:J1 PM 

TO: Lipnic, Victoria; Iverson, Kristine - OCIA; bugas, Peter - OCIA; 
Radzely, Howard • SOX, 

cc: Wilson, Mark - BSA; Hesvet, Jeffrey L - ESA 

Subject: FWs letter Eron Chaiz-man Sensenbrenner and Senator Bond Regarding 
Office of Legal Counsel Verbal Opinion on SBC Hatter 
Importance: High. 

Richard Miller is the fairly obvious author of this letter, co- signed by 
Sensebreoner and Bozid. I'm sure DOT will be impressed with the legal 
scholarship. « 

-----Original Message 

Prom; Howard, John [mailto : zkziacdc. gov) 

Sent: Friday, July 01, 2005 1:03 PM 

To: Hallmark, Shelby - BSA; TUrcic, Peter - BSA 

subject: Letter from Chairman Sensenbrenner and Senator Bond Regarding 
office of Legal Counsel Verbal Opinion on SBC Matter 
Importance; High 

PYI 


Original Message 

Proa: Blackston, Cindy [mailto: Cindy. BlackstonSmail .house. gov} 

Sent: Friday, July 01, 2005 2;16 PM 

To: Hade, Lewis; anderhaBdhf 9. state. wi.us; espoladdBaol.com; 
Mikebgibscnmcizusi .rr .com; gnrsslrmfrcntiemet . net; MeliusomSLIUNA.org; 
leon.owens 06 wiftstaley.com; pi . ziener 01 nsightbb. com; mackatlie 01 n 8 n.com; 
roy.dehartrnmcmail .Vanderbilt .edu; wisunnBaol.coai; grif fonoOcomcast .net ; 
Howard, John; c_owensD10concaat.net; Brand, Anatice M. 

Cc: Ki)co, Phil; Layman, Christine; SherrillA0gao.gov; Nugentni0gao . go ; 
SainpsonB0geU>. gov 

Subject: FW: Letter from Chairman Sensenbrenner and Senator Bond 
Regarding Office of Legal Counsel Verbal Opinion on SBC Natter 
In^rtance ; High 


I wanted to make sure everyone received this letter regarding the verbal 
opinion of the Office of Legal Counsel at the Department of Justice 
regarding classified information and its applicability to designation of 
a SKT. <<54PD1A00.PDP» 
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JOHN CCNYERS. jn.. Wctiigin 



ONE HUNDRED NINTH CONGRESS 

(EonsrEss of the Idnitd States 

iiwuBE of UtprEstnattots 

COMMITTEE ON THE JUDICIARY 
2138 RAveuRN House Office Building 


»OWiU)0 1. BEMMAN. Cllihimil 
jmnOLO NAtUFI, Nra Toft 
FIOeEIITC. SCOTT. Vlrgimo 
LOFGFIEN. c'tlifanu 
SHEIIA MCKSON LEE.Tmn 
HAnTIN I. MEEHAN. MllMChulMU 
Wtl.UAU Ct. OELAhigNI. UoiMchutWIt 
ItOBEATWIXlEH, Flondi 

CnItlS VAN HOLLEN. 


Washington. DC 205lS-fl2ie 

(203) 225-3961 
htttr.'Nfwvf.houaB.gov/judiaafy 


June 9, 2005 


The Honorable Alberto Gonzales 
Attorney General of the United States 
United States Department of Justice 
Room 4400 
Washington, DC 20530 

Dear Mr. Attorney General: 

We are writing to recommend that the Office of Legal Counsel (OLC) withhold issuance of any 
written legal opinions regarding the feasibility of estimating radiation dose under the Energy 
Employees Occupational Illness Compensation Program Act (EEOICPA) where it involves 
classified infonnation, until the full ramifications of such an c^inion are explored. We 
understand that OLC has instructed the Secretary of Health and Human Services (HHS) to refrain 
from determining that, in the context of a Special Exposure Cohort (SEC) petition, it is not 
feasible to estimate dose with sufricient accuracy because information is classified. 

Due process and transparency are matters of significam sensitivity. It is well documented that 
defense nuclear workers were often put in harm’s way without their knowledge or consent. The 
government used the guise of state secrets on nuclear weapons production activities to withhold 
information needed by workers to secure workers’ compensation cltums, to thwart demands for 
hazard duty pay and to avoid adverse publicity and embarrassment. 

For example, a 1 947 memo from the AEC Director of Oak Ridge operations to the AEC General 
Manager stated: 

Papers referring to levels of soil and water contamination surrounding Atomic 
Energy Commission installations, idle speculation on future genetic effects of 
radiation and papers dealing with potential process hazards to employees are 
definitely prejudicial to the best interests of the government. Every such release is 
reflected in an increase in insurance claims, increased difficulty in labor relations 
and adverse public sentiment. 
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The Honorable Alberto Gonzales 
June 9, 2005 
Page 2 

In October 1947 Oak Ridge recommended to AEG Headquarters that the AEG Insurance Branch 
routinely review declassification decisions for liability concerns: 

Following consultation with the Atomic Energy Commission Insurance Branch, 
the following declassification criteria appears desirable. If specific locations or 
activities of the Atomic Energy Commission and/or its contractors are closely 
associated with statements and irformation which would invite or tend to 
encourage claims against the Atomic Energy Commission or its contractors such 
portions of articles to be published should be reworded or deleted. The effective 
establishment of this policy necessitates review by the Insurance Branch as well 
as the Medical Division prior to declassification. 

In 1948, the ABC Declassification Branch recommended declassification of a study of the effect 
of gamma radiation on Los Alamos workers’ blood because it fell within the field of “open 
research.” The AEG Insurance Branch called for “very careful study” before making the report 
public: 


We can see the possibility of a shattering effect on the morale of the employees if 
they become aware that there was substantial reasons to question (he standards of 
safety under which they are working. In the hands of labor unions the results of 
this study would add substance to demands for extra hazardous pay knowledge of 
the results of this study might increase the number of claims of occupational 
injury due to radiation and place a powerful weapon in the hands of a plaintiff's 
attorney. 

A March 11,1 960, memo by AEG biomedical officials stated “possibly 300 people at Paducah 
should be checked out” for neptunium-237 contamination, but noted that there was hesitation to 
“proceed to intensive studies ^cause of the union’s use of this as an excuse for hazard pay.” 
This policy persisted through the Cold War. At the time EEOICPA was enacted, the Secretary 
of Energy admitted that claims for occupational illness were routinely challenged by Energy and 
its contractors-without regard to merit. 

Because official secrecy was used to withhold the truth about the dangers to workers’ well being 
at government atomic facilities, transparency and due process for claimants is a necessary 
component of any adjudication under this program, Congress created an Advisory Board v^iich 
operates in the sunshine to oversee the work of government scientists who are conducting 
radiation dose reconstruction for compensation decisions, as a way to facilitate transparency. 
Congress created a non adversarial adjudication process to ensure that information would be 
shared more fi'eely than in a traditional adversarial proceeding. 
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The Honorable Alberto Gonzales 
June 9, 2005 
Page 3 

At the April 26, 2005, meeting of the Advisory Board on Radiation and Worker Health 
(Advisory Board) in Cedar Rapids, Iowa, NIOSH presented the OLC’s position in “power point” 
slides. One slide explained that classified infoimatioo could not be used to Justiiy tlmt “it is not 
feasible to estimate radiation dose with sufficient accuracy” as part of a Special Exposure Cohort 
evaluation. The presentation maintjuned that claimant’s due process rights could be preserved in 
a limited form, where classified information is involved. It suggested that in an appeals hearing, 
classified information could be reviewed with government officials in an ex parte 
communication with the judge in camera. The negative effect is that claimants would he in the 
dark about the scientific basis for a radiation dose estimate, and unable to challenge the technical 
basis. Their approach could place claimants in a situation where they must depend on the 
government’s word without a public vetting. It also requires them to have faith that the 
government scientists, who are the defendants, will present information to a judge in a way 
which fully represents the interests of the claimant. 

This is not to say that the withholding of classified information necessitates the frustration of due 
process, or that the only remedy is a SEC. In mai^ cases, claims involving classified 
production or process information can still be reconstructed, since individual dosimetry records 
are generally not classified. Moreover, classified information will not always be central to 
reaching a credible compensation decision. 

However, in older facilities where inadequate radiation dosimetry records are the rule, classified 
records may be the only data source. For example, NIOSH scientists recently asserted in their 
“SEC Evaluation Report” that it was feasible to estimate dose with sufficient accuracy at the 
Iowa Army Ammunition Plant (lAAP) using classified information. As such they recommended 
that the petition be denied. However, an independent probe of the classified information by Q 
cleared Board members and consultants found the government scientists were in error and that 
they could not estimate dose with sufficient accuracy. The Board received a non-classified 
presentation from this investigation, and voted unanimously to reverse the NIOSH scientists 
recommendation. 

Claimants in Iowa were fortunate to have a rigorous review undertaken on their behalf, because 
they lack Q clearances, and classification had baned their ability to credibly challenge 
contentions by government scientists. We think it is most unlikely that this petitioning group 
would have seen the same result if these same government scientists were in control of the 
presentation of their case to a judge ex parte and in camera without any claimant rebuttal. Even 
this procedure does not guarantee due process for claimants who wish to appeal an adverse 
decision involving classified information. 

OLC should take note that the concept of “feasibility” extends beyond the technical ability to 
reconstruct a radiation dose. In an October 12, 2000, floor statement involving the enactment of 
EEOICPA, Senator Jeff Bingaman stated that “infeasibility” could entail lack of relevant 
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The Honorable Alberto Gonzales 
June 9, 2005 
Page 4 

radiation dose records, that records are missing altogether, that it woiild be prohibitively 
expensive to reconstruct dose, or it might take so long that the workers would have died by the 
time the job was completed. Congress did not limit “feasibility” to only technical issues, and 
OLC should not officially sanction a definition of feasibility contrary to that which Congress 
prescribed and which conflicts with legislated objectives. 

Tenet v. Doe is not applicable in relation to EEOICPA, nor does it serve as a reasoned basis for 
limiting due process under EEOICPA. In Tenet v. Doe, both the plaintiff and defendant parties 
had knowledge of the state secrets at issue in a contractual dispute over compensation for 
espionage services. The Court found, citing Totten, that there is no due process right attached to 
contracts with the President of the United States involving clandestine employment relationships. 
By contrast, EEOICPA claimants are left unable to contest what they are not allowed to know. 
EEOICPA did not dimmish due process rights when classified information is involved. The law 
provides a relief mechanism when the feasibility of a transparent dose reconstruction is simply 
not possible: a Special Exposure Cohort. Moreover, individuals with claims under EEOICPA 
did not enter into a special employment relationship with the Government in any way similar to 
the type addressed by the Totten court. 

In the face of OLC’s recent verbal c^inion to HHS, NIOSH recently declared at the Cedar Rapids 
meeting that transparency is no longer a “necessary” part of their program. It is merely a 
program“valuc”. Wc strongly urge that any written opinion rendered by OLC comply with the 
legislative and policy objectives of EEOICPA. Otherwise, there is a risk that the OLC’s opinion 
will further conflict with the purposes and intents of the program, 

Please feel free to contact me or Phil Kiko on my staff at 225-5727 if you have any questions. 


Sincerely, 


F. JAMES SENSE 
Chairman 


CHRIS rOPHER s. BOND 
United States Senator 
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From: Hallmark, Shelby - ESA 

Sent: Wednesday, August 17, 2005 09:26 

To: Turtle, Peter - ESA; Nesvet, Jeffrey L - ESA; Mosier, Roberta - ESA 
Subject: RE: ABRWH Upcoming Meeting - Draft Agenda 

Seems like the SC&A on the Hilt' issue is internal to HHS - i wonder wriy they're even 
bringing it up to the Board unless John plans to pull the plug on that nonsense. Doesn’t 
sound like he does from what Larry heard back, I don't see, though, what influence we 
can exert on that - other than to go and stare at Lew Wade as if he's an alien from 
another planet. 

The SEC petition generation process discussion might be interesting - especially if the 
Board starts to inquire as to why the particular sites that are being singled out are being 
singled out. But again, I don't know if DOL has any purchase on that issue 

Production rate is probably NOT going to be discussed in St. Louis, since the Board and 
SC&A are partially responsible for slowing it down. 

!’m open to other views, but i don't see us needing to send more than Diane or Jeffrey. 
Mr. Nesvet- your view? 

— Original Message — 

From: Turcic, Peter - ESA 

Sent: Wednesday, August 17, 2005 7:51 AM 

To: Hallmailc, Shelby - ESA; Nesvet Jeffrey L - ESA; Mosfer, Roberta - ESA 

Subject: FW: ABRWH Upcoming Meeting - Draft Agenda 

liiyortanoe; High 

Here's the scoop irom Larry Elliot: 

• OCAS found out that SCSA were going to die hilt and briefing staff on 
what NfOSH was doing and how they were performing in dose 
reconstruction. He (Larry) raised this as a big concern - a NIOSH 
contractor telling Congress how and what NIOSH was doing. Larry 
Knows of briefings for Clinton staff and Cindy BlacKstone. Larry raised 
the issue with John's office and he got “mumble3“ back there's a 
need to be transparent - when he pushed saying that this should be 
vetted wi^ the GC - Larry was basically told that it really was none of 
his business and needed to stay out of this. Lew earned the message 
but Larry is not sure how much of the message was fmm John himself. 
He was unaware that this issue was put on the agenda for the Board 
meeting until chat draft came out. He notes that Lew set the discussion 
late Friday afternoon -- most members will probably bale out except 
those who have a particular interest in this topic. 

• The presentation on the head's uo on the cases whe'e NlOSH teiis a 
Claimant that they cannot do a dose reconstruction is just a heads up that 
NIOSH IS beginning to process these. The first letter will out this week - 
to the Claimant and to us - we deny the claim and then NIOSH assist in 
developing a SEC petition for the class. I was in error -- the first one is 
Linde 42 through 47: another will be Harshaw and then the early years 
at Los Aiamos. not Nevada as I thought. 

• As for the production rate - he said he is raising sots ot noise with ORAL! 
ana Dade about the production drop- He gets that its a drop associated 
,vr!h dose reconstructors taxirg a breather after :he push tor the first 
bOOO and taking vacations etc. NfOSH is about to award a contract to 
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From: Hallmark, Shelby - ESA 

Sent: Wednesday, August 17, 2005 11:52 

To: T urcic, Peter - ESA 

Subject: RE: ABRWH Upcomirig Meeting - Draft Agenda 

Turns out John is on vacation until 8,''29- I don’t see any point in talking to Lew Wade, 
unless you think I could accomplish something there. 1 figure Lew is going to do 
whatever he and Diane Porter dreamed up, regardless of what I say. 

Original Message 

From: Turcic, Peter - ESA 

Sent: Wednesday, August 17, 2005 9:49 AM 

To: Hallmark, Shelby - ESA 

Subject; RE: ABRWH Upcoming Meeting - Draft Agenda 

Importance: High 

I think Its a good idea Shelby. If this continues, the fallout is or us. we're going 
to have to spend tots of time responding to Congressionals based on issues 
raised by SC&A that really don't amount to anything, 

— Original Message 

From; Hallmark, Sh^by - ESA 

Sent: Wednesday, August 17, 2005 9:46 AM 

To: TurciQ Peter - ESA 

Sul^ect: RE: ABRWH Upc3>ming Meeting - Draft Agenda 

Pete - I’m thinking of calling John about the SCA thing. I haven't talked 
with him lately. What do you think? I can do it without implicafing Larry, 
since it’s on the Board agenda. 

— Original Message — 

From: Turdc, Peter - ESA 

Sent: Wednesday, August 17, 2005 7:51 AM 

To: Hallmark, Shelby - ESA; Nesvet, Jeffrey L - ESA; Mosier, 

Roberta - ESA 

Subject: FW; ^RWH Upcoming Meeting - Draft Agenda 

Importance: High 

Here’s the scoop from Larry Elliot: 

• OCAS found out that SC&A were going to the hill and 
briefing staff on what NIOSH was doing and how they 
were performing in dose reconstruction. He (Larry) 
raised this as a big concern - a NIOSH contractor telling 
Congress how and what NIOSH was doing. Larry knows 
of briefings for Clinton stafi and Cindy 8lackstor>e. Larry 
raised the issue with John's office and he got "mumbles" 
bade that there’s a need to be transparent -- when he 
pushed sayirtg that this should be vetted with the GC -- 
Larry was basically told that it really was none of his 
business and needed to stay out of this. Lew carried the 
message but Larry is not sure how rnuch of the message 
was from John himself. He was unaware that this issue 
was put on the agenda for the Board meeting until that 
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draft came out. He notes that Lew set the aiscussion 
late Friday afternoon - most members will probably bale 
out except those who have a particular interest m this 
topic. 

• The presentation on the head's up on the cases where 
NIOSH tells a claimant that they cannot do a dose 
reconstruction is just a heads up lhat NIOSH is 
beginning to process these. The first tetter will out thus 
week -- to the claimant and to us -- we deny the claim 
and then NIOSH assist m developing a SEC petition for 
the class. I was in error - the first one is Linde 42 
through 47; another will be Harshaw and then the early 
years at Los Alamos, not Nevada as I thought. 

♦ As lor the production rate -- he said he is raising lots of 
noise with OHAU and Dade about the production drop. 
He gets that its a drop associated with dose 
reconstruefors taking a breather after the push for the 
first 5000 and taking vacations, etc. NIOSH is about to 
award a contract to another contractor to do the AWE 
dose reconstructions - not going over well with ORAL! 
and Dade as you can expect. Lots of money lost for 
them. 

Any thoughts on our attendance at the Board meeting? 

Original Message 

From: Case, Diane L - ESA 

Sent! Tuesday, August 16, 2005 1:10 PM 

To: Turcic, Peter - ESA; Vance, John - ESA; Kotsch, Jeffrey - ESA 

Subjeert: FW: ABRWH Upcoming Meeting - Draft Ager>da 

ABRWH meeting agenda attached. I will be attending. 

Diane 

Original Message 

From: Shields, LaShawn [maiito:lhsl@cdc.gov] 

Sent: Tuesday, August 16, 2005 11:44 AM 
To: Bob Presley; Genevieve Roessler; Henry Anderson; James 
Melius; Leon Ov^s; Mark A. Griffon; Michael H. Gibson; Paul 
Ziemer; Richard Lee Espinosa; Roy DeHart; Wade, Lewis; Wanda 
I Munn 

Cc wheezin2@aol.com; robert.bistline@rf.ck>e.gov: 
yu7@ornLgov; kathleen.bleile@srs.gov; eb8@ornl.gov; 
Sbustos@mall.mcg.edu; cre@INEL.gov; 
keith.dinger@veri 2 on.net; jeff.eagan@eh.doe.gov; 
Jdlenberger@compuserve.com: Joe.raico@doe.gov; 
jf@saiientstrateges.com; jack.fix@pnl.gov; Fromeei@ornl.gov; 
icx@io(.net; hammondk@iidind4.berkeley,edu; 
james02.hightower@srs.gov; ph8@oml.gov; HOEL@MUSC.edu; 
sensor@5enes.com; homunrw@ucmail.uc.edu; 
gh68@columbia.edu; jjohnson@p 3 ntex.doe.gov; 
skiedingl8@aol.com; w.jelTrey.klemm@saic.com; 
bkojola@afcio.Of 9 : steven_j_maki@RL.gov; 
MARTINMJ@USIT.NET; 7l056.774@compuserve.com; 
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Cc: wheezin2@aol.com; robert.bistiine@rf.doe.gov; Yu7@ornl.gov; 
kathleen.bleile@srs.gov; ^8@oml,gov; Sbu 5 t 05 @mail.mcg.edu; cr€@INELgov; 
keith.dinger@venzon.net; ieff.eagan@eh.doe.gov; Jellenberger@c 0 mpu 5 ervc.com; 
Joe.falco@doe.gov; jf@salientstrategies.com; jack.fix@pnl.gov; Fromeel@ornl.gov; 
loc@icx.net; hammondk@udind4.berkeleY.edu; iamesQ2.hightower@srs.gov; 
ph8@ornl.gov; H0EL@MUSC.edu; sensor@senes.com; hornunrw@ucmail.uc.edu; 
gh68@columbia.edu; jjc^n5on@pantex.doe.gov; skiedingl8@aol.com; 
w.jefFrey.klemm@salc.com: bkojola@afcio.org: stevenJ__maki@RL.gov; 
MARTINMJ@USIT.NET; 71056.774@compuserve.com; mcadamtl@we 5 tat.com; 
eohdmm@gwum.edu: RickuDana@aol.com; lindarae@intfiraccess.com; 
0E0HS@NJC.org; robnicholas@lanl. 90 v; david.Nichols@srs.gov; dozoroff@bu.edu; 
perrywn@oro.doe.gov; susan.pinney@uc.edu; ai^dilr@uc.edu; knutnngen@msn.com; 
rosenman@msu.edu; rothrockal@oro.doe.gov; jim.ruttenber@ushsc.edu; Schneider, 
Scott - Laborers' Health and Safety Fund of North America; Doug_S_Shoop@rt.gov; 
}osh.&ilverman@eh.doe.gov; lakstmt.singh@srs.gov; stachowiakcg@oro.doe.gov; 
9 ary_stegner@fernakl.gov; stewardjw@bechteljacobs.rog; tBnkersb@orau.gov; 
ACT@nr.gov; Robert.Utlrich@ColoState.edu; gwllkin 50 n@epidemiologv.com; 
^ve_wing@unc.edu; rzerm@panetx.cofn; Rjmsaf@aol.com; asl6@columbia.edu; 
ieer@ieer. 0 r 9 ; frankmorales@yahoo.com; MOR/y^Fl@Westat.oom; lpepper@bu.edu; 
glyncaldwell@dcr.net; Shupe, Victoria; Dr. Al-Nabulsi; Case, Diane; Brand, Anstice M.; 
Broehm, Jason E.; Chang, Chia-Chia; Elliott, Larry J.; Ellison, Chris [NlOSHj; Harrison, 
Cynthia (Cindy); Herbert, Nichole L; Homotd-ntus, Zeda (Liz) E.; Howart, John; Howell, 
Emily C; Katz, Ted; Kendrick, Charlotte; Porter, Diane; Und»w>od, Lewis A 
Subject: ABRWH Upcoming Meeting - Draft Ag^xta 


To all interested parlies; 

Attached is a draft agenda for the upcoming meeting of the Advisory Board on 
Radiation and Worker Health has been scheduled for August 25-26, 2005, as well 
as a meeting of the Subcommittee for Dose Reconstruction and Site Profile 
Reviews, .scheduled for August 24, 2005. The meetings will be held at the 
following location; 

Westin St. Ijjuis 

811 Spruce Sheet 

St. Louis, Missouri 63102 

314-621-2000 

314-552-5700 (FAX) 

Additional meeting documents and compensation program documents are 
available on the National Institute for Occupational S^ety and Health website 
( www.^dc.gov/nioshAKas ). 

If you have any questions, please call me at (513) 533-6825. Please note that this 
e-mail serves as notification of the meeting only. 
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Search 5 

From; Case, Diane L - ESA 
Sent: Monday, Ajgust 29, 2005 9:41 AM 

To: Turcic, Peter - ESA: Mosier, Roberta - ESA 

Cc: Kolsch, Jeffrey - ESA: Vance, John - ESA 

Subject; Notes on ABRWH August 24-26, 2005 
Importance: High 

ABRWH Meeting. Augu st 24-26, 200 5 Summary Notps: 

Rease note that this is a quick summary of pertinent issues (trying to send out as quickly as possible) If there is 
any issue for which you would like clarification, or would like to check the accuracy of anything presented below, 
please let me know. 

I have a copy of the meeting handouts that I will share with Jeff, and will provide Pete with his own copy 
Thanks. 

Diane August 29, 2005 


Next ABRWH meeting; October 17-19. 2005 Oak Ridge 
Following meeting (tentative); January 24-26, 2006 in Colorado 

NIOSH attendees; Stu Hinnefeld. Jim Neton. Diane Porter (L. Elliott ill) 

ABRWH attendees - Ray DeHart not in attendance. 

Maliinckrocft SEC 1949-1957 — ApprovBd.by Board, includi ng skin doses (4 lo 6 — Munn, Presley, Roesseler, 
and Paul ZIemer negative votes). 

NIOSH and SC&A responded to the 6 issues requested from the Board. NIOSH Provided Board with examples of 
(1) Residue worker using urine and radon breath; (2) residue wodeer using urine and radon coworker; (3) residue 
worker using urine and air sample data (4) Plant 7 ionium worker with bioassay data. 

Apparently, NIOSH getting away from using bioassay data. Workers rotated through jobs. Uranium intake not 
indicative of raffinate workers. 

Process dependent raffinate ratios developed: 

• Based on ratios developed for radium bearing residues (K-6S) and for thorium residues (AM-7) 

■ Reconstruction will use highest source term. 

Radium residues based on radon breath measurements. 

(Actual data if available, coworker distribution if not. 

Thorium residues based on air concentration data (95'^ percentile for residue workers, percentile for all other 
- with conclusive evidence that employees are not residue workers) 

» Uranium intakes calculated independently of rafhnate source terms 

• Radon breath data is reliable 

NIOSH would use the higher of radon cx air samples. For unmontlored workers. NIOSH would assign the full 
distribution of Ihe monitored worker exposure as if worked in Plants. Unmonitored plant 1 and 2 
decommissioning workers and SLAPS workers assigned the 95^ percentile of the monitored workers exposure 

A major issue (for Mark Griffon) was that during work-group meetings, NIOSH said they could define rafftnate 
employees, and use radium breath to bioassay ratios Subsequently, NIOSH determined that employee’s worked 
aH over, and not possible to distinguish raffinate workers NIOSH's subsequent proposal was to use raffinate 
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